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Speech on 17 August 2004 for Criminal Code (Serious Drug Offences) Amendment Bill 2004

Debated cognately with the Liberals’ Drugs of Dependence Amendment Bill 2003
The ACT Democrats will not be supporting either of these bills. We will not be supporting the Government’s proposed legislation because we believe it is heading in the wrong direction for drug law reform in the Territory. While I think everyone generally agrees that there is a role for law enforcement and prosecution regarding the sale of illicit drugs, particularly at the very high end of the market, the Government’s proposal achieves that aim by very questionable means. 

We already have legal penalties for the supply of drugs and the Government has not put forward a case that its current regime is inadequate. Certainly the Attorney-General has not brought forward this legislation with any investigation of its impact on drug users and has not tried to ensure that harm minimisation principles will not be compromised by the adoption of this legislation.

I also believe that there may be human rights implications that have not been adequately addressed by the Government, not even in their response to the Scrutiny of Bills report questions. I’d also like to make it clear, however, that this is not to say the Democrats oppose all the provisions of the bill. I would like to particularly point out the new offences aimed at reducing the role of children in distributing drugs are provisions that the Democrats generally support.

However, they have been placed in a piece of legislation that wholeheartedly takes the wrong approach to the use of illicit drugs. Currently the Territory has a single piece of legislation, the Drugs of Dependence Act 1989, to deal with a whole range of drug issues in one place. Through this Act there is an attempt to try to deal with drug issues with a holistic approach; trying to combine enforcement with harm minimisation and keeping a health-based focus.

Now, I won’t deny that there are problems with the Drugs of Dependence Act, but the proposal put forward today by the Government of moving away from a holistic approach is certainly not the answer. It is definitely not helpful to try to split up drug laws into a host of different Acts, ramp up the penalties without consideration of how it will affect the use of drugs in the Territory, and ignore the health of drug users.

The Criminal Code project has been a long time in development, but the Territory should not be blindly implementing the Code without considering the particular needs of the ACT community. When the Assembly first debated the Criminal Code, the Democrats argued that while there was merit in more closely aligning the criminal provisions between the State and Territories, that this should not be done at the cost of arbitrarily increasing penalty and reducing the rights of defendants. Sadly, that is what is occurring with these bills today.

The Criminal Code seems to have once again hit a wall regarding the active cooperation between states and territories. While different jurisdictions have been incorporating parts of the Code into their existing criminal law, only the ACT and the Commonwealth are completely introducing a whole new code into legislation. 

This bill will not necessarily result in greater harmonisation of state laws, as this would have required other states to follow the same path. But they have chosen different ways. This section of the Code is particularly problematic as it has been substantially altered since the first round of recommendations.

My understanding is that the original proposals for drug law reform were rejected by some jurisdictions as they did not fit with those governments’ desired “tough on drugs” image. So the Code was changed to ramp up the penalties and make defending against charges more difficult. I do not understand why the ACT needs to follow down this path.

The Democrats do not want the Territory to happily race off down the path of a “law and order” option, yet this is what this type of legislation is making us do. Combined with the regressive amendments to the Bail Act that have already been passed by this Assembly, we have seen the Government head down the well-trodden path of trying to win public popularity by ramping up penalties, removing defences to prosecution and making it harder for those charged with offences to defend themselves.

There is no evidence that locking up more people for longer reduces crime. We only have to look at the United States across the Pacific to see that despite having the highest per-capita prison population of any OECD country, they continue to have the highest crime rates. 

This is particularly the case with drug users and small time drug dealers, who are simply replaced the second that they are imprisoned. The market continues even though they are in jail. And the prison environment is hardly conducive to reducing drug dependency. It is far more likely to make these matters worse, as well as putting addicts and small time dealers in the perfect environment to strengthen their drug supply networks when released.

I refer the Government and the Opposition to the work that the Community Services and Social Equity Committee has done, looking at what happens to families when someone is incarcerated for a crime, or when people have contact with the criminal justice system and the impact it has on that person and the impact it has on their families. 

And we also looked at why people are being incarcerated in the first place, and it’s really disappointing to see this legislation progressing without any reference to the work that has been done by the committees - and also the Health Committee - in this Assembly in looking at these issues.

We have before us a Government bill that is clearly a one-sided approach to dealing with drugs, with the focus solely on the supply of drugs, but once again the Government has failed to do anything about the demand side. This legislation does nothing to address the issues of harm minimisation, nothing to reduce drug addiction and nothing to reduce the risk of drug takers.

The Government is trying to create an artificial distinction between drug users and drug suppliers. They try to say that you can somehow divide drug issues into simple stand-alone segments and use a different policy response to each part, and that is simply absurd. The rationale for this bill is that drug supply is somehow a different issue, completely divorced from drug use, and that you can somehow combine a policy of zero tolerance for drug supply with a policy of harm minimisation in relation to drug use. 

This is an inconsistent approach that I believe will ultimately lead to failure. A “tough on drugs” approach or a “zero tolerance” approach on drugs has failed for the last century in this country and around the world, and it will fail again under these laws.

I think we had an opportunity to refocus how we’re approaching drug laws, to look at what had gone wrong over the last century and try something new, but all we have is this Criminal Code (Serious Drug Offences) Amendment Bill.

So it is ironic that despite all the talk about harm minimisation measures, the only thing the government will do to tackle drug abuse is legislate for harsher penalties. We have no heroin trial, we have no safe injecting room, we have no real discussion about how to move harm minimisation forward. We just have higher penalties. The bill is a clear admission of failure to tackle drug problems in the Territory, and the government’s bill will sentence more Canberrans to wasted lives with little hope for recovery or treatment.

I also draw the Government’s attention to their own Human Rights Act. While the Government has made a great deal publicly about the Human Rights Act, when it comes to actually following this law I think their record is questionable. 

With this bill we do not have the Attorney‑General’s assurance in the form of a statement of compatibility that the Government’s bill is congruent with the Human Rights Act. I would also like to point out that the Government is not tabling a report on the human rights implications of the bills it puts before the Assembly, but just a one‑sentence statement of compatibility. 

If the Attorney‑General was serious about the implications of the Human Rights Act, he would fully inform the Assembly of all the issues before proceeding with a Government bill, as I understand is the case in the United Kingdom. So this is definitely something that I think the government needs to do more work on, and possibly something that the Assembly needs to revisit in its next term.

The Bill also raises a broader question about the interaction of the Criminal Code and the Human Rights Act. Being the only jurisdiction with a Bill of Rights, the ACT is in a different position to other jurisdictions concerning the application of these laws. The Stanhope Government has said that it is committed to the implementation of a Model Criminal Code. It also said it wishes to abide by the new Human Rights Act. However, it appears that these two commitments are in conflict. So we have to pose the question: which commitment will prevail, Attorney‑General?

The Scrutiny of Bills Committee raised the question of whether the Bill was compatible with the Human Rights Act and, in particular, section 6(2), which affects the right to be assumed innocent until proven guilty. The Government’s bill is certainly eroding this concept in ACT law, as this bill shifts the onus of proof onto the defendant by requiring the defendant to prove that they were not selling drugs. 

In effect, the bill instructs the court to assume that a person is guilty of a drug trafficking offence until they can prove themselves innocent. This is an incredibly dangerous precedent to set in criminal law of the Territory. I believe it is contrary to the Human Rights Act and goes against centuries of our criminal justice system, which is based on the principle that you are innocent until proven guilty.

I’m also extremely concerned that this Assembly appears willing to pass legislation without seeing the proposed quantities required for a drug offence to be a traffickable offence. We have seen the Opposition in the past make a great deal of noise about the content of regulations and we’ve even debated a motion to try and ensure that the Government does not develop subordinate legislation without the scrutiny of the Assembly. 

However, when it comes to one of the most extreme cases of criminal justice legislation we have seen in this Assembly, the Opposition is silent on this issue. The Government has stated that the intention of the regulation is to set prescribed quantities at a level that would not normally catch just users alone. 

However, this is a fairly subjective exercise and I have fears that this legislation is likely to catch drug users who are just caught with a slightly larger than usual amount of drugs. Equally, there is a great deal of research on the concept of user dealers; the little fish in the drug trade who deal small amounts of drugs to support their own habits, who will be uselessly captured by these laws. Locking these people up doesn’t necessarily break the cycle of drugs in our community and doesn’t help these people to deal with their addiction.

And at this point I’d like to thank Families and Friends for Drug Law Reform, members of whom who have joined us in the Assembly today for their work in relation to this bill and the stark case studies that they put forward yesterday that illustrate the real life impacts of these bills. I think that those stories are what the government and the Opposition should really take to heart when they vote on this legislation today. 

I think that the Government’s Criminal Code (Serious Drug Offences) Amendment Bill moves this territory away from a harm minimisation approach and the impact of it will be to make the drug situation worse, not better. 

To briefly turn to Mr Stefaniak’s bill, and of course I would point out that the Opposition bill also heads down the same tired old path that higher penalties will somehow solve our drug problem. It appears that Mr Stefaniak has only one idea in this Assembly and this bill is just one more in a long line of private member’s bills that do nothing other than to increase penalties.

It appears that there is a fantasy world where there are two types of people, evil criminals and law abiding citizens, and if only we could lock up all the criminals for the rest of their natural lives then society would enter a new state of peace and harmony. 

This is ridiculous rhetoric that the Opposition continues to peddle in this place and it deserves the contempt of the Assembly. The Opposition should know full well that the simplistic and insulting policies it pushes in the vain hope of electoral popularity do not work. They do not make the situation better for the community in the ACT. The determinants of crime include poverty, drug addiction, and self esteem and inclusiveness issues. These people are incredibly disadvantaged in our society. 

It is these issues that we need to address if we’re to truly tackle the crime problem, not just continually ramp up penalties in the hope that it will act as a deterrent. We have seen throughout history that it does not act as a deterrent. We need to address the underlying causes of criminal behaviour in our community, and work with the community to deal with these problems.

And I find it ironic that in its current form the Opposition’s bill would actually wind back some of the Government’s proposals, including the proposal to reduce the number of cannabis plants that could be dealt with from five to two. I note that the Opposition has now circulated amendments because this probably wasn’t Mr Stefaniak’s intention, but I think it clearly demonstrates how aggressive the Labor party has become when it presents us with a bill that is more virulent than the Liberal party’s original proposal. 

The law and order auction is well and truly upon us and it will disadvantage the people of the ACT more than I think the government and the Opposition realise, because it takes us one step away from a harm minimisation approach, heads us one step further down that simple lock them away approach that has failed us in the past and will continue to fail us in the future. If we don’t turn around the way that we approach criminal justice issues, we will just repeat the mistakes of the past. 

