Kerrie Tucker MLA speech on 17 August 2004 on Criminal Code (Serious Drug Offences) Amendment Bill 2004 debated cognately with Drugs of Dependence Amendment Bill 2003.

While the Criminal Code and uniform laws are a useful goal it’s dangerous when we give our responsibility totally over to consider carefully whether the approach proposed nationally in fact meets the policy goals we have here. 

The aspects of the bill dealing exclusively with the high level trafficking and organised crime are one thing, but as Families and Friends for Drug Law Reform have pointed out, the problem is that the bill is not careful enough to avoid drawing in users and low level trade associated with using. 

I’ll concentrate in my speech on this aspect, the dangerous aspects of this bill. Mr Stanhope has claimed that this is basically scare mongering but I think we’re kidding ourselves to believe that once set in law the definitions and penalties will always be interpreted in the way the particular people here today might imagine it. 

Mr Speaker, the government has misrepresented the scope of this legislation. They have described it as a bill concerning serious drug offences. In the words of the Minister, it is a modern regime of offences to deal more effectively with serious drug crime in the ACT.

Who does oppose tough laws against serious drug offenders? I don’t oppose them. But serious offenders are only part of what this bill is about. Serious has a plain meaning. Ask anyone in the street and they will tell you that serious refers to those making serious money out of drugs or dealing in big quantities.

Well, under this legislation that’s not true. A teenager who sells on a small amount of cannabis or an ecstasy pill is a serious drug offender. The legislation applies in a big way to users in ordinary situations. Look no further than sub-clause 603 (5) to (8). If the home grower of cannabis has sold any amount at all, even if it is less than the standard ten grams deal, he or she will face a penalty of $30,000 or three years in prison or both.

That is nothing to what the user-dealer of heroin or even the teenage party raver will face. They will be looking at a penalty of $100,000, ten years in prison, or both; a tenfold increase in the fine and a twofold increase in the length of imprisonment.

The explanatory memorandum is clear about this. Subclause 603(7) applies to trafficking in any amount of a controlled drug other than cannabis and subclause 608(8) applies to any amount of cannabis. The informal transactions that I mentioned are designed as trafficking under clause 602.

Use of that term is a distortion of language. This is standard practice in the bill. It labels a wide range of common behaviours of grass roots drug users as serious drug offences. It is standard practice for those higher up in the pyramid to use the desperation of users and ingenuousness of children, the very people that the law should be designed to protect, as gofers. The bill transforms all these people into serious criminals. 

Here are a few examples of action into which users are commonly sucked to which could leave them facing 25 years or prison. 

· Users who assist in packing, handling, storage or transport of drugs for payment in kind are traffickers. The EM admits these are comparatively minor figures. 

· Part 6.5 of the bill concerns drug offences involving children. Children are excluded from liability for the offences of this part, but they are exposed to other Draconian penalties of the bill. The EM explains that children above the age of criminal responsibility, ten years of age, remain liable for the offences in other parts. For example, a child who sells to another or engages in other trafficking activities will be liable for trafficking under clause 603.

· A couple of cannabis plants grown by a user would not normally amount to a serious drug offence but when harvested could well expose the user to such a charge. The report of the Model Criminal Code Officer Committee which this bill is implementing notes that “an average cannabis plant 1.6 metres tall with a one metre girth will yield an average of 250 grams of dry, usable cannabis”. It adds that, “There is an obvious and clear discrepancy between the potential liability of the cultivator before and after harvesting. The small number of plants once harvested will almost always exceed the trafficable quantity and may exceed the commercial quantity of 2.5 kilograms.” Under clause 629, the prosecution can aggregate quantities of drugs sold over any length of time by a habitual user, the only limitation being that each occasion was not longer than seven days apart from another of the occasions. The MCCOC report admits that aggregation of small transactions has the potential to amplify the liability of habitual users who engage in frequent, small sales to sustain a habit. Therefore they could well be charged with trafficking in a commercial quantity of drugs for which the penalty is $250,000 or 25 years in jail or both.

Mr Speaker this legislation is not confined to big time drug offenders. This legislation will also catch our young people. The Minister has misrepresented its scope. I put to him and the government are they prepared:

· to justify to families of this Territory who are desperately trying to help their kids with addictions and other drug problems that they should be liable to be sent to jail for the next ten years.

It’s hard to believe that this bill is proposed by a government that prides itself on its defence on human rights. Addiction is a health condition. How does the government reconcile this bill with the right of everyone, recognised in the international covenant on economic and social rights to the enjoyment of the highest attainable standard physical and mental health.

I understand the government was committed to harm minimisation. That term is not mentioned once in either the presentation speech or the explanatory memorandum. There is nothing to show that the government has even attempted to reconcile what it is proposing with its drug policy.

Instead we’re carrying on with the Model Criminal Code work, even though its philosophical basis does not include a good understanding of harm minimisation. The MCCOC report said in response to extensive submission from the Families and Friends for Drug Law Reform that:

“A number of submissions which address the issue of harm minimisation propose more radical measures such as decriminalisation of use and the provision of illicit suppliers of controlled drugs to dependent users. It is possible that some alleviation of existing social problems associated with illicit drug use might be achieved by introducing regimes of controlled availability of heroin, or other illicit recreational drugs. It is also possible that such measures that such measures would result in an unacceptable growth in the population of habitual or dependent users. The resolution of this debate is beyond the scope of the committee’s brief and expertise” - at least they admit it. 

“The issues are more over largely irrelevant to the issues involved in the preparation of trafficking legislation. In any conceivable regime of control it will be necessary to protect licit systems of supply from attack by commercial predators” -

And it goes on. I think that anyone who had done some basic work on harm minimisation and who was a member of the Parliamentarians for Drug Law Reform could see the flaws in that reasoning. This is just the sort of failure to think through the causes, impacts and effects of criminalisation that we are trying to overturn.

Indeed it throws doubt on what was thought to be the government’s approach. The government has only last sitting week finally put out its drug strategy. I’ve not yet been able to read all of it in detail, but as far as I can tell at this stage, the strategy maintains the harm minimisation approach.

The Minister in his presentation speech has used language that I expect to hear in another place. The bill he said would promote the war on drugs. Waging a war on drugs has seen more than 5.6 million Americans having experienced prison. More money being spent on prisons and schools came out of Nixon’s election campaign in the 60s.

Is the Minister concerned to ensure that the ACT prison should be full of ACT prisoners from the day it opens? Mr Speaker, this Assembly and this government need to be clear on the objectives that drug law should serve. The overriding principle is that these laws should promote the health and well being of the community.

In particular, the laws should minimise the access particularly by young people to harmful drugs, promote the recovery and social re-integration of those who’ve become dependent or otherwise harmed by drugs, and not add to the harms of users or the rest of the community.

You will note that these objectives are socially conservative. I’m seeking to articulate what I understand to be objectives shared by both sides of the Assembly. I’m not here advocating implementation of the libertarian principle that people should be permitted to engage in the behaviour that harms then but not others.

But let’s look at how this bill measures up to these objectives I’ve just read out. Minimising the access to harmful drugs, number 1. Mr Speaker, we’re not stopping drugs getting to our children. In fact the Minister told us the reverse. The trade in illicit drugs, he said, has increased dramatically, and grows ever larger, reaching deep into the Australian population with incalculable costs in human suffering and scarce resources.

Magically he tells us that this is going to change with the passage of the legislation. “The bill has the potential to dramatically improve the overall effectiveness of the war on drugs.” I call on the Minister to explain what are the rational grounds for his optimism. For years this Territory and the whole of Australia has applied some of the toughest penalties of the criminal law to drug offences. Those laws may not have been as uniform as now proposed, but there is no gainsaying their severity.

Why haven’t they been successful? I put it to you that one measure of their success is a big factor in their failure. Law enforcement seeks to make drugs less available by raising their price. In words of two respected American researchers, Professors Jonathan Culkins and Peter Rooter, cannabis is quite literally worth its weight in gold. Cocaine and heroin are even more expensive. Whatever dampening effect the high price has on demand is countered by the dynamic at the level of users.

Addicted users are desperate for the commodity. Unlike the generality of crimes, they have no more interest in complaining to police about their purchase than the supplier. At this grass roots level, users sell to users, peers distribute to peers.

There is thus an insistent demand. Users are prepared to pay an exorbitant price. Big time criminals are only too willing to meet that demand. I agree, Mr Speaker, that those profit seeking criminals deserve to be treated with severity and their profits attacked, but it is not enough to lash out in our anger.

In the words of the MCCOC, “The criminal law has an obvious role to play in any rational ensemble of measures designed to minimise the use of illicit drugs.” The words this government’s rational and ensemble of measures, that will produce this result. How does this bill fit into that ensemble?

The government owes this Assembly a detailed explanation. The Minister notes the problem of amphetamines has become particularly acute over recent years. Families want the government to come up with ways that reverse this, and effectively protect young people from some of the worse consequences of their action.

Increasing levels of seizures and other indicators of market size show this is not happening. The AFP Commissioner told us in 2001 that Asian drug barons made a decision to push methamphetamines rather than heroin, an injected drug.

Their research, he said, told them that there was a new and much bigger market of people prepared to use methamphetamine pills. A big boost in potent methamphetamines like crystal meth roughly coincided with the 2001 heroin drought.

The Prime Minister was quick to claim credit for that on behalf of law enforcement but not of course the stimulants that are flooding the drug scene. In the words of the then New South Wales police commissioner, “Despite large heroin seizures in the past 18 months there was a rise in cocaine use and an enormous spread of amphetamines. The marketing decision to push the stimulants rather than heroin was made following a string of bad seasons in Burma that between ’97 and 2000 reduced opium production by 54 per cent at the time of a huge increase in demand of illicit opiates in nearby China. Booming Chinese demand alone has led the office of strategic crime assessments to forecast the heroin drought and flood of stimulants as long ago as 1996.”

I mention these facts because they’re at the heart of the rationale for this bill. In the depths of the heroin drought the New South Wales commissioner concluded that we were losing the war. We are still losing. We should not therefore be including among the worst criminals in this country the very young people we’re trying to protect.

And I’d add that if you look across Australia where you have different levels of penalties and responses to use of cannabis, for example, there is no difference in usage across Australia, even with those different legal responses.

The second point, promoting the recovery and social reintegration of those harmed by drugs. I hope there is no dissent about this objective in the Assembly. It is at the essence of harm minimisation. Mr Speaker, virtually every measure adopted in this country that has proven to benefit users has involved a retreat from the usual rigour of the criminal law.

They include police no longer attend overdoses because it deters drug users seeking help, the SCON system for minor cannabis offences that this bill would undermine, distribution of sterile syringes, alternatives to sentencing such as drug diversion and diversionary conferencing programs that provide early intervention and treatment options for people with drug problems. 

I stress that drug users are human beings with a range of both problems and strengths. We must not define them by their problems, much less by just one. Overcoming addiction is, of course important, but attention to it should not be at the expense of other aspects of the health and welfare of either the user or those around them The criminal law as embodied in this bill gives no recognition to this need.

Third point, laws should not add to the harms of users or the rest of the community. Let me quote from the report of the committee that drafted the Uniform Criminal Code on serious drug offences: 

“In the year since the 1980 Williams Royal Commission, it has become increasingly apparent that significant elements in the harm which results from the habitual use of illicit drugs are a consequence of criminal prohibitions and their effects on the lives of users. Quite apart from the risks of arrest and punishment, there are risks to health or life in consuming illicit drugs of unknown concentration and uncertain composition. The circumstances in which illicit drugs are consumed and the widespread practice of multiple drug use add to those risks.

Medical intervention and emergencies resulting from adverse drug reactions may be delayed or denied because associates fear the criminal consequences of exposing their own involvement. The illicit consumer’s expenditure of money, time and effort on securing supplies may lead to the neglect of other necessities.

It will often impose substantial costs on the community and the user if the purchase of supplies is funded from property crime. Further social costs result from the stigmatisation of habitual users as criminals and their alienation from patterns of conformity and employment, social and family life.

Risks are inherent of course in habitual users most, if not all recreational drugs, but criminal prohibitions amplify those risks. They amplify, for example, the risk of death from overdose. I would have thought Mr Speaker that this catalogue of harms would have caused the government to review very carefully legislation such as it is now proposing.

I’m concerned, Mr Speaker, that rather than doing this, the government appears to regard these consequences as a virtue of its proposal. I draw this conclusion because that is what the committee on which the ACT was represented did. It added, “The greater the risks, the greater the deterrent effect, both on those who are habitual users and those who might otherwise be tempted by the lifestyle.”

Mark Moore, a leading American authority on drug law policy, refers to the effective cost of heroin use. The effective cost of use is an amalgam of all those factors which make the life of the habitual user dangerous, arduous, frightening and expensive.

To the extent which criminal law prohibition have as their object an increase in the effective cost of heroin use, they counter the requirements of humanity with the logic of pure deterrence. Mr Speaker, this is wrong. In proposing this legislation it is as if the right side of the brain of this government is not talking to the left.

I thought it wanted to make drugs less available. It has provided no evidence that the bill will do this and there is much evidence that it will not. I had thought that the government wished to promote the recovery and social reintegration of those harmed by drugs.

It has said it supports harm minimisation, yet it supports this bill based on the principle of deterrence designed to make the life of the habitual user dangerous, arduous, frightening and expensive. This is inhumane and irrational. Professor Collins and Dr Latchley estimated that the government outlays on police, criminal courts and prisons attributable to the abuse of illicit drugs was 1.4 to seven million in ’98 and this 97 per cent borne by ACT and other state and territory governments.

We’re floundering under the cost of these and other problems linked to illicit drugs. Illicit drug problems are a key factor in the most costly and intractable problems facing this Territory, issues like child abuse, failures in mental health system, crime and youth suicide.

The commendable objectives of the government’s social plan will remain pie in the sky until these problems are dealt with. I’ve mentioned in passing that the bill will also seriously undermine the ACT’s expiational SCON system for minor cannabis offences. 

It will do this by reducing the number of plants for which such a notice may be given from five to two ordinary plants and removing hydroponically grown plants so that not even one hydroponically grown plant would henceforth be eligible. This is another example of the government not acting in the interests of this Territory. 

There are several reasons why he ACT introduced this system. They include if a young person can obtain cannabis from his or her own plant or from a friend it is less likely that such people who dabble in the drug will get sucked into the criminal subculture using more dangerous drugs.

A criminal conviction can blight the employment prospects, travel plans, future generally of young people. The SCON system was thoroughly reviewed in 2000 by a committee of this Assembly and it recommended that with some fine tuning the system should continue. The government’s ignored that Assembly committee’s recommendations and we have to ask why it’s done so and why it’s now seeking to undermine the existing system.

According to the EM the change is warranted because the current amount of five plants is considered to far exceed an individual’s reasonable requirements for personal use, which gives rise to a serious danger that home-grown cannabis will be redirected for sale on the street.

This is particularly a problem with hydroponically cultivated plants because they’re generally much larger and have a higher concentration of THC and are capable of yielding up to five crops of cannabis. Even if correct, these arguments do not address the reasons for the SCON system.

Contraction in the scope of the expiation system will mean more backyard and/or indoor user growers caught up in the harmful processes of the criminal law. This is crazy. Studies have shown that the expiation system has not led to an increase in cannabis usage in the ACT or elsewhere in Australia.

Moreover, cannabis usage is declining across Australia and in the ACT. In the media release of June 24, the Chief Minister said he was acting on the advice of Australian Federal Police. My officers were given a copy of that police advice and I’m pleased to have received that and thank the Minister for it.

However, I’m not convinced this change is necessary. The main fear that this change is meant to address is that the ACT will see an increase in the nodal system of cannabis growing that has been found in South Australia.

That is that a dealer organises a group of people to grow up to the limited number of plants in their homes and then pools those plants together. It’s a de-centralised plantation in effect. The drastic changes to the SCON system are unnecessary to deal with this problem.

Under the law as it stands, police already have the discretion to use the criminal process when they suspect the plants are being grown for profit. The police will still need to gather the evidence of the threads of the major operation if the intent is really to go after the Mr Bigs.

The change to the SCON will only allow easier prosecution of the little people in the scheme likely to be users themselves. This additional criminalisation comes without any apparent advantage since it is discretionary. 

Mr Speaker, the Greens do not support this bill, and nor should the government committed to harm minimisation. I also wanted to say I wouldn’t be supporting Mr Stefaniak’s Drugs of Dependence Amendment Bill, it would further medal with the SCON system and increase penalties and reduce the amount of time available for a person issues with a simple cannabis offence notice to pay that fine before more criminal system action is taken against them. And the Greens do not support this bill. It’s basically another law and order response from Mr Stefaniak. 

Both these bills are meddling with a system which has been effective at keeping users out of the criminal system, which only leads to increased criminal activity, greater human and community cost, and it’s being done for very poorly argued reasons.
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