
Families and Friends for Drug Law Reform 


Critique of Discussion paper on Serious Drug Offences 


MODEL CRIMINAL CODE

CRITIQUE BY 

FAMILIES AND FRIENDS FOR DRUG LAW REFORM 

OF THE 
SERIOUS DRUG OFFENCES DISCUSSION PAPER

TABLE OF CONTENTS
1

I. INTRODUCTION

A. Experience of members of Families and Friends for Drug Law Reform
3


1. Case 1
4


2. Case 2
4


3. Case 3
4


4. If the law had been different
5


II. OBJECTIVES APPROPRIATE FOR DRUG LAW
7


A. Is the model penal code likely to be effective in denying people access 
to addictive drugs?
8


1. The paper does not attempt to make out a case that the code will be effective 
in denying access to addictive drugs
8


2. Evidence of likely inefficacy of the proposed Model Code of Serious Drug Offences
11


B. The extent that the model penal code is likely to impinge upon users
15


1. The definition of trafficking and quantities associated with it
16


2. Aggregation of multiple offences on different occasions
18


3. Special provision for drug offences involving children (part 6.4)
18


C. To the extent that it covers users, is the model penal code likely to be 
effective in denying them access to addictive drugs?
19


D. Is the model penal code likely to encourage those who are taking addictive 
drugs to give up doing so?
23


E. Is the model penal code likely to promote the life, health and well being 
of the community, including those taking addictive drugs?
26


1. The code and the reality of criminal law enforcement practice
28


2. Where the code is ostensibly shaped to serve law enforcement ends
30


III. INAPPROPRIATENESS OF PROCEEDING ON THE BASIS OF RECOMMENDATIONS OF THE WILLIAMS ROYAL COMMISSION
34


A. Questionable premises of the Williams Royal Commission
35


1. Drug use caused by a failure in the home
36


2. Potential for greater efficiency in criminal enforcement
38


B. Developments since the report throw doubts on the wisdom of following the "medical/legal" model conditionally recommended by the Williams Royal Commission
41


1. Rise in corruption
42


2. Recognition of harm caused by criminal sanctions
43


3. Rise in the number of overdose deaths
44


IV. CONCLUSION
45





MODEL CRIMINAL CODE

CRITIQUE BY 

FAMILIES AND FRIENDS FOR DRUG LAW REFORM 

OF THE SERIOUS DRUG OFFENCES DISCUSSION PAPER

I. Introduction

1.
The reaction of Families and Friends for Drug Law Reform on reading the Preface of the Serious Drug Offences Discussion Paper
 was that the paper was irrelevant to our central concerns. We have no sympathy for the big time drug traffickers, the more so because they provided the drugs that have been the immediate cause of death and so much misery to many family members and friends of those in our group. Moreover, those traffickers have enriched themselves in the process. 

2.
We took from our initial reading that the drafters of this paper were merely seeking to bring some consistency to the various laws of our federation which were designed to attack these grey, faceless Mr Bigs. The preface states clearly that:

(a)
the draft chapter of the Model Criminal Code proposed "does not deal with the regulation of . . . minor offences relating to use and self administration";
 and

(b)
"The Committee does not propose entering the debate as to whether there should be legalisation of the use of certain drugs - their task is to recommend improvements to the law within the existing general framework and develop a model based on best practice which is suitable for implementation in all jurisdictions."

3.
Our members are only too well aware of how the law impinged on family members and friends who used drugs and died or who indeed continue to use. We were aware from reports of the Australian Bureau of Criminal Intelligence and other studies that for decades the quantity of illicit drugs "on the market" has risen at an alarming rate in spite of severe if not entirely co-ordinated laws throughout the Commonwealth. On the basis of this history it seemed to us that the effort involved in setting in place uniform laws for serious drug offences would have at most only a marginal impact on the situation. The objectives of the paper and related provisions of the Model Criminal Code therefore initially seemed to us at a level of abstraction beyond our immediate concerns.

4.
Reading further into the report showed that this impression was wrong. The paper turns out to be of deep concern to our group. This concern arises from the following aspects of the paper:

(a)
It seeks to draw a line between the user-dealer who would not be dealt with by the proposed sections of the code and the commercial trafficker who would. In so doing it brings to the forefront the interface between the criminal law and users, since, as the paper states, dealing is the most common means by which users make enough money to support their habit. Families and Friends for Drug Law Reform believes that the line proposed is so tortuous as to be valueless. Moreover, the argumentation in support of the line seemed to us like the product of a group of medieval school men debating among themselves how many angels can dance on the head of a pin. The argumentation in the paper is as remote as such a debate to the bleak world that our members know only too well. 

(b)
At another level the paper seeks to ground its recommendations on research in the sociological and health sciences as if to show empirically that the structure of the criminal law proposed will be productive of a social good. Thus, in spite of its protestations to the contrary, the paper inevitably debates the core issue of whether the criminal law is an appropriate vehicle to control illicit drugs. Families and Friends for Drug Law Reform was as pleasantly surprised by the quantity of research material cited that pointed to the futility of the exercise in which the Officers' Committee of the Standing Committee of Attorney-Generals was engaged as it was appalled by the refusal of the Committee to draw logical conclusions from that research.

(c)
The report proposes implementation of recommendations of the Williams Royal Commission. For a raft of reasons including the following, the Royal Commission's work is a questionable basis for proceeding: 

· The Commission's recommendations do not take account of current circumstances. It reported 17 years ago;

· Drug related deaths in 1980 were a tiny fraction of what they are today;

· The Royal Commission preceded the rise of serious concerns about harm flowing from the application of the criminal law and decisions from the mid 1980's by Australian governments to implement measures based on harm minimisation;

· With its emphasis on a criminal law response to the drug problem it and a few other reports particularly around 1980 are at variance with all major drug enquires in Australia starting with the Marriott inquiry of a Senate select committee in 1971 and continuing to the final report of the Wood Royal Commission in New South Wales issued in May this year. 

(d)
The paper ignores the examples of legal models from other countries such as the "principle of expediency" recognised in Dutch law to ameliorate the application of its criminal law and aspects of the law in the United Kingdom and Switzerland.

A. Experience of members of Families and Friends for Drug Law Reform 

5.
Let us give you three "case histories" which explain the direction from which Families and Friends for Drug Law Reform are coming. It is hard for our group to be dispassionate about these "case histories" since they involve the death of the children and brothers of members.

1. Case 1

6.
My own son was a user of heroin. The first that his sister, his mother or I knew of this was when a friend of my son came to us one night and told us that my son needed help urgently. Without knowing what the trouble was except that he was unconscious, we called the ambulance. The attendant told us our son had overdosed on heroin. Shortly after, the police arrived. They cross questioned his mother, his sister and me while our main concern was for his health. The ambulance took him to hospital. We, his family, were not permitted to follow him into the hospital room but were required to wait outside while police went in and out. It turned out that he had overdosed on a more potent grade of heroin than he was used to. Our son was so scared by the presence of the police at his bedside when he came to that he discharged himself from hospital and left home on an impromptu holiday. This time he was not so lucky. He overdosed again and died. He had no one with him. 

7.
Our son was 24 when he died. He was bright, had written a book on computers at 16 and had recently graduated with a degree in computer science. He lived at home with us and, as I have said, had been using heroin without our knowledge or even suspicions. Until then he had never been in trouble with the police. 

2. Case 2

8.
The 16 year old daughter of another of our members died of a heroin overdose death from heroin overdose under a bridge in a storm water drain within sight of Canberra Hospital. She had been injecting with a group of her friends. After she became unconscious they panicked and abandoned her to die. They did not want to get into trouble with the police. The coroner labelled as disgraceful the conduct of these "friends" who did not call for assistance.
 

3. Case 3

9.
The brother and son of others of our members also died from a heroin overdose. He was 28 years old. He had become addicted to heroin some years before but in spite of the stereotype he was throughout the period able to keep down a steady job. His habit was known to his employer, who held him in high regard and supported him, as well as his family. He had been on the ACT's methadone program and had got down to the lowest dose. 

10.
He was depressed by his inability to get off methadone (they say that making this step is harder than doing so from heroin) and felt as if he was being treated as a virtual prisoner under remote surveillance by the need to attend the methadone clinic every morning on his way to work and be tested for other drug use before being given any methadone. 

11.
One evening his mother, who had been out, returned home to find his dinner still in the oven. She checked and found him dead.

4. If the law had been different

12.
The law had a central role in each of these cases. 

· The law miserably failed in its primary objective of preventing the heroin falling into the hands of these people. It is clear that there is a pervasive criminal distribution network that flourishes by flogging for huge profits more and more potent drugs to young new recruits;

· Had the law not stigmatised the illegal drugs as something beyond the pale that barred dialogue between my son and me and the rest of his family and the 16 year old girl and her family we could have talked through solutions;

· Had the law set the purity and potency of the drugs and required the provision of precise directions, it is unlikely that any of these three deaths would have occurred;

· Had the law been otherwise it is less likely that I and my family would have been as paralysed with the despair and sense of helplessness that we felt when we learnt of my son's drug use; 

· Had the law been otherwise those professionals we consulted might not have felt constrained or influenced by propaganda according to which there was little we could do to help him;

· Had the police not intervened when my son was in hospital he would not have fled from medical treatment and beyond the reach of any support that the hospital and his family could provide;

· Had there not been the fear of prosecution the mere kids who were mates of the 16 year old girl would not have had to face the horrible moral dilemma of either seeking medical help for her or saving their own skin. 

13.
In short, the law and its implementation:

(a)
not only failed to keep drugs from our family members but probably promoted their availability;

(b)
multiplied the dangers inherent in drug taking;

(c)
impeded effective self help or intervention by others in tackling his drug dependency; 

(d)
totally or partially marginalised them from their family and the rest of the community.

14.
The circumstances of these deaths may seem remote to the tightening of laws to better cope with a big time drug bust, say, in the Northern Territory. Indeed, I reiterate, that Families and Friends for Drug Law Reform has no sympathy for such entrepreneurs in addiction and death. But we insist that whenever a review of the drug law is undertaken the following fundamental question should be asked and answered:

Who is the law trying to protect?

The answer to this question must guide the review process. We had understood that the law was designed to protect our family members or friends. Their deaths in the circumstances mentioned demonstrates to us a failure of the law both substantively as well as in its implementation. It is irrelevant whether or not a major drug offender is put away for 15 years, 25 years or shot or that presumptions of trafficking are adjusted this way or that way if at the end of the day the people who the law sets out to protect are not being protected by that law. 

15.
It is from this perspective that Families and Friends for Drug Law Reform has reviewed the work of the Model Criminal Code Officers' Committee on serious drug offences. 

II. Objectives appropriate for drug law

16.
Families and Friends for Drug Law Reform accepts that the law should seek to: 

(a)
deny people access to addictive drugs; and

(b)
encourage those who are taking addictive drugs to give up doing so.

17.
We believe it essential that the efficacy of any such law be assessed continually against these immediate objectives. Moreover, the benchmark against which that assessment should take place is not only whether the measures promote those two immediate objectives but whether a fundamental objective is achieved of promoting the life, health and well being of the community, including those taking addictive drugs.

18.
The Model Criminal Code Officers' Committee has been set the task of developing a model criminal code of serious  drug offences. The Committee has proposed that this code should focus on trafficking and related dealings where profit is a motive and exclude use and self administration. Its utility must be measured against the extent to which it is likely to secure the first of the immediate objective: denial to people of access to addictive drugs.

19.
Measures in a code of serious drug offences such as the imposition of severe criminal trafficking penalties on large scale drug entrepreneurs, facilitation of police or custom tactics such as controlled deliveries or provision for the seizure of the proceeds of drug trafficking must be justified only on the basis that those measures deny people access to addictive drugs. Obviously they cannot be justified as ends in themselves. 

20.
Equally, because the proposed code does not focus upon use and self administration it is to be expected that it would have only peripheral impact on the second immediate objective of drug law: the encouragement of those who are taking addictive drugs to give up doing so. It is essential, though, that a law focusing on the denial of access to addictive drugs should itself be compatible with that other immediate objective. It should not be  inconsistent with it and must, of course, promote the fundamental objective of promoting the life, health and well being. Any legislative proposal involving a trade off between the two immediate objectives should be viewed with the utmost caution.

A. Is the model penal code likely to be effective in denying people access to addictive drugs?

21.
Whether the proposed chapter on serious drug offences of the model penal code is likely to be effective in denying people access to addictive drugs is the threshold question. The exercise is not worthwhile unless the question can be answered in the affirmative. 

22.
The paper is subject to the following major indictments:

(a)
it does not even attempt to make out a case that the chapter it recommends will be effective in denying access to addictive drugs;

(b)
it appears to deny that it is within the scope of the paper to make out such a case; and

(c)
evidence that the paper itself cites in relation to other propositions throws grave doubts on whether the chapter will be effective.

23.
The whole exercise of developing a Model Criminal Code on serious drug offences is futile unless the code is likely to be effective in denying access to addictive drugs. If the exercise is to proceed in the absence of this justification then as much has to be acknowledged; that the exercise is designed to serve political or some other ends.  

1. The paper does not attempt to make out a case that the code will be effective in denying access to addictive drugs

24.
One searches the general introduction in vain for a discussion of the likely efficacy of the proposed chapter on serious drug offences. That introduction puts a case for uniformity of laws throughout the Commonwealth and identifies five principles which the Committee believes should underlie the scheme. To paraphrase them these are that:

(a)
the commercial aspects of the illicit drug trade should be dealt with in legislation separate from legislation about use and self administration;

(b)
"minimisation or moderation of the harms suffered by users in consequence of their use of dangerous drugs" should be among but not the sole objective of drug legislation;

(c)
the central objective of trafficking legislation should be to strike at conduct undertaken for profit; and 

(d)
offences and penalties for commercial trafficking should be geared to the anticipated profit; and

(e)
offences and penalties should be determined by the magnitude of the expected return from the prohibited transactions and not by reference to different drugs of differing levels of danger to health.

25.
The assumption is made that, for example, the imposition of severe penalties geared to the level of economic return on those involved in the drug trade will serve to deny addictive drugs to potential users to a significant extent if not entirely. A mere passing reference is made to this fundamental assumption. The paper states that: "Most people would agree that it is a justifiable goal of government policy to deter or moderate the use of illicit recreational drugs." This is a proposition with which Families and Friends for Drug Law Reform concurs. The paper then goes on to assert that: 

"The criminal law has an obvious role to play in any rational ensemble of measures designed to ensure those outcomes. In particular, criminal prohibitions directed against the black market are essential in any regime of controls."

26.
No attempt is made to assess the effectiveness of the proposed legislative measures. The justification for this failure to do so lies in the assertion found in the second sentence of the quotation: that "criminal prohibitions directed against the black market are essential in any regime of controls". 

27.
This assertion is not even consistent with the first sentence of the quotation: that "[t]he criminal law has an obvious role to play in any rational ensemble of measures designed to ensure" deterrence or moderation of illicit recreational drugs. For that proposition to justify the development of a code of serious drug offences it would have to be shown that the code would form part of a "rational ensemble of measures". It is exactly this that the Committee has turned its face against doing. It has deliberately chosen to confine its work to recommendation of "improvements to the law within the existing general framework and develop a model based on best practice which is suitable for implementation in all jurisdictions."
 The only conceivable justification, consistent with the immediate objective of denying people access to addictive drugs, for this attitude is that the elaboration of a code of serious drug offences is consistent with the recommendations of the Williams Royal Commission.
 That Royal Commission made a comprehensive examination of the appropriate Australian response to combat illicit drugs. 

28.
As an examination of it below shows, the Williams Royal Commission does not justify the refusal by the Committee to establish whether it is likely that a code on serious drug offences would be effective in denying people access to addictive drugs. In the first place the development now, in 1997, of a uniform law is inconsistent with the recommendations of the Royal Commission. Its 1980 recommendation in favour of uniform law would have long been overtaken by its other recommendations that there should be continuing reassessment of the efficacy of measures to counter illicit drugs. Moreover, even if it could be said that the recommendation of the Royal Commission in favour of uniform laws was still valid in the context of all the recommendations of the Royal Commission, the Royal Commission's report does not constitute a valid basis on which to proceed 17 years later. Enormous changes of policy and circumstances have occurred since then which render the overall conclusions of the Royal Commissions invalid for current circumstances. 

2. Evidence of likely inefficacy of the proposed Model Code of Serious Drug Offences

29.
The likely effect of the proposed code of serious drug offences in denying people access to drugs can be judged by the success of existing measures and assessing likely impacts of changes to those measures that the proposed code would have. Existing law enforcement measures appear to have little effect. The 1995-96 Australian illicit drug report of the Australian Bureau of Criminal Intelligence states, for example, of heroin that:

"While no empirical data is available on the percentage of imported heroin seized by law enforcement agencies, the figure is probably very low. The NSW Police Drug Enforcement Agency believes only 10 per cent of available heroin is interdicted. As such there has not been much success in New South Wales in reducing supply."

30.
A study at the University of South Australia just released estimates that heroin supply to users in Australia has grown from 950 kg in 1988-89 to 1,700 kg in 1995-96. During the same period the estimated seizure rate has slumped from 10% to 3.5% per cent of heroin imports.

31.
The report of the Australian Bureau of Criminal Intelligence goes on to cite a 1995 study by Weatherburn and Lind in NSW which found that:

". . . there was no detectable relationship between the price, purity or perceived availability of heroin at street-level in Cabramatta and average amount of heroin seized, either (a) across Australia, or (b) within New South Wales."

More generally, the same report concluded that:

". . . attempts to increase the street-price of heroin by creating a shortage of the drug, at least in Australia, would seem to have failed."

32.
The paper of the Model Criminal Code Officers' Committee itself indirectly admits the lack of success in reducing access to heroin. In discussing the value of analysing levels of purity it notes that: 

"Variations in purity content provide a measure of the success or failure of law enforcement."
 

33.
Meanwhile the paper acknowledges in another context that "the trend in Australia is towards higher purities at street level".
 The 1995-96 Australian illicit drug report confirms this fact:

"All jurisdictions reported an increase in the purity of heroin or at least a continuing trend of high purity levels during the period."

34.
The foregoing has mentioned only heroin but there has also been growth in the use of other drugs. In the case of a marijuana, for example, a recently released study shows that 41 per cent of 14 to 19 year-olds use marijuana. The figure, for 1995, is a 9 per cent jump on teenage use of cannabis a decade earlier. It contrasts with usage in the general population which has stabilised at about 30 per cent.
 It seems most unlikely that existing legal measures can claim credit for even the stabilisation of the adult usage rate.

35.
In summary, the Committee's paper not only fails to investigate whether the existing law in various Australian jurisdictions is effective in denying access to illicit drugs but in fact refers to evidence that suggests that it is ineffective. Moreover, the report provides no credible evidence that the situation will be any better if the code of serious drug offences is implemented. 

36.
The advantages of uniformity are more asserted
 than argued for and where arguments are given, they often relate to efficiency of law enforcement without any assessment of whether that greater efficiency will substantially help to denying access to the drugs. Thus, the general introduction states that:

"There are huge disparities between jurisdic-tions . . . in the number of grades of offences and in the location of the borderlines between major offenders and others."
 

37.
Drawing a uniform boundary line between "major offenders" and the minor user-dealer is unlikely to have any positive impact on the reduction of availability of drugs. Given evidence referred to of the enormous uninterdicted supply of illicit drugs to the Australian market, it is also hard to see how putting uniformity into the number of grades of offence will have much positive impact either. The comparative table of Australian drug legislation given in appendix 3 shows that severe if not uniform penalties already apply in all jurisdictions. 

38.
In short, Families and Friends for Drug Law Reform, believes that the exercise that the Committee is about will be futile in making material progress towards denial of illicit drugs. The Committee is not, to use its own phrase, developing "a rational ensemble of measures designed to ensure those outcomes."
 We ask the Committee to reflect on the advice of the recently retired Tasmanian Police Commissioner and member of the Board of Control of the Australian Bureau of Criminal Intelligence, Mr John Johnson:

"I don't have any complaint about the commitment of policy officers in general to try and do what they perceive to be their job to be and that is, to detect people who are either trafficking in drugs or importing it into Australia and prosecuting them . . . My problem is that I don't think it's having any effect on the supply in Australia. I think that what we do quite regularly when we catch some of the Mr Bigs is that we make life much easier for some of the other Mr Bigs who haven't been prosecuted and caught. We've put their competition in prison and left the world open for them and they're extremely difficult to catch and they go on with their business so there is a problem in dealing with some of the Mr Bigs in Australia because of those problems and associated ones."

B. The extent that the model penal code is likely to impinge upon users

39.
In seeking to deal only with "serious" drug offences involving profit making and excluding "minor offences relating to use and self administration"
 the paper gives the impression that serious drug offences chapter of the model penal code will have little if any impact on the second immediate objective that anti-drug measures should have, namely encouragement of those who are taking addictive drugs to give up doing so consistently with the fundamental objective of promoting the life, health and well being of the community, including those taking addictive drugs. This impression is incorrect because there is a wide range of activities covered by the proposed code in which users as well as profit motivated dealers routinely engage. The dynamics of the drug trade within this extensive borderland (the term in fact used in the paper)
 means that drug users are likely to be intimately affected by the operation of the code in this sphere as regards access to illicit drugs as well as encouragement of them to give up taking those drugs. 

40.
The overlap between profit motivated drug dealing and dealing involving users arises in many contexts in the code of which the following list is not comprehensive:

(a)
in defining "trafficking" being the third and lowest level of drug dealing to be covered by the code (ss. 61.4 & 61.5);

(b)
in the related question of defining a trafficable quantity of controlled drugs (code of regulations reg. 6);

(c)
in the related question of defining trafficable quantities of controlled plants (code of regulations reg. 8);

(d)
in making provision for aggregation of multiple offences on different occasions (s. 65.2);  

(e)
in applying the code to "minor players, such as couriers and drivers" who will often be users and will be treated as accomplices;

(f)
in inferring knowledge or recklessness with respect to identity of drugs, plants and precursors (s. 65.5); and

(g)
in making special provision for drug offences involving children (part. 6.4).

1. The definition of trafficking and quantities associated with it

41.
Families and Friends for Drug Law Reform has not the expertise to offer any more precise definition than the Model Criminal Code Officers' Committee of trafficking - the least serious of the serious drug offences. The group simply observes that the line chosen will bring within the ambit of the code many users for the obvious reason that supporting a drug habit is expensive. If not paid for by prostitution or property crime it must be financed by drug dealing. There is presumably no way of distinguishing in terms of quantities between the user who deals only to meet his or her costs and the small time dealer whose activity is motivated by a desire to make money. 

42.
The committee's paper acknowledges this overlap. While stating that there are "standard dealing weights for the commonly trafficked drugs" it notes that: 

"In calculating the average street deal the Committee has recognised that there is a wide range in the amounts bought at any one time by individual users . . . ".
    

43.
The paper elsewhere gives the example of a user who purchases 2g of 50% heroin and dilutes it to 25% giving 4g. This is now a trafficable quantity and the user is subject to the inference (albeit rebuttable) that he has the substance for trafficking and is thus open to be charged for that serious offence.

44.
If anything the acknowledged overlaps in identifying trafficable amounts of cannabis whether of growing plants or harvested material. For example, the paper notes that: 

"There is an obvious and clear discrepancy between the potential liability of the cultivator before and after harvesting. The small number of plants, once harvested, will almost always exceed the trafficable quantity and may exceed the commercial quantity of 2.5 kilogrammes."

45.
Thus, while Families and Friends for Drug Law Reform welcomes the effort made by the Committee to exclude as far as possible the user from the ambit of serious drug offences,
 it is sceptical of whether the result will promote the immediate and fundamental objectives of drug laws in the absence of the code of serious drug offences being placed within a "rational ensemble of measures".  

2. Aggregation of multiple offences on different occasions 

46.
Aggregation of multiple offences on different occasions under s. 65.2 to increase the seriousness of the offence is another example of an overlapping borderline in spite of the best efforts of the Committee. The overlap is minimised by the welcome stipulation that non trafficable amounts cannot be aggregated to become a trafficable amount but even so the provision will often have application to users. The paper admits that aggregation is likely to have application to "undercover police operations directed against dealers at the lower end of the illicit market".
 It is precisely these dealers at the bottom of the pile who are often users making money to support their habit. 

3. Special provision for drug offences involving children (part 6.4)

47.
The juggling exercise involving meeting general expectations of what are serious drugs offences and excluding users becomes particularly frenetic in the area of children. The essence of the approach adopted by the Committee is to include within part 6.4 of the code only dealings by adults with children including the supply of any amount of a controlled drug to a child (s. 64.4). 

48.
The paper itself warns that:

"Research in Australia and elsewhere consistently shows that young people are usually introduced to drug use by their peers and contemporaries - their friends and associates. Instances of dealers who initiate new users for the purposes of expanding their clientele are relatively rare. Many occasional users never establish a supply relationship with a dealer but continue rather to depend on friends and associates. Since occasional users constitute a large majority among those involved with illicit drug use, it is apparent that most of those individuals who would be caught by a prohibition against supply to minors would not be criminal entrepreneurs. Legislation which is directed against trafficking and intended to impose severe penalties on offenders should be confined in its application, so far as possible, to offenders who are motivated by profit."

49.
This graphic description of how drugs are distributed to children gives the impression that children who do the supplying will not be subject to code of serious offences. As the paper goes on to state, this is not the case: 

"A child who sells to another, or who engages in other trafficking activities does not escape liability - the general trafficking offences can still be charged."
 

Thus in the area of children the code of serious offences is likely to have wide application to users - to the child user-dealer in this case. 

C. To the extent that it covers users, is the model penal code likely to be effective in denying them access to addictive drugs?

50.
The immediate objective of denying users access to addictive drugs would be perfectly met if the illicit drugs never got down to the level of users but were interdicted at the border or otherwise along the distribution chain before they reached the user. It has been shown above that the proposed model penal code on serious contains few if any elements, beyond those found in the existing laws throughout the Commonwealth, that hold out any reasonable likelihood that the new code will be any more successful than them in achieving this objective. Since there is no reasonable likelihood of the model penal code preventing the drugs reaching users, what are the likely effects of the code on access by existing and new users to drugs? The Committee does not face up to this question at the level of the user any more than it faced up to the same question at the more general level examined earlier. 

51.
The table of street level sale comparisons at p. 259 of the paper illustrates the enormous profits to be made with, for example, 750g of pure cocaine likely to gross between $400,000 and $1,000,000 at street level prices. The net profits are all the greater when the very low production costs of the substances are considered. Access Economics cites prices of street sales of heroin of 40% purity that represent a mark-up of over 3,000 times the farm gate price with 90% going to organised crime and only a small percentage going to bottom level dealers.
 This financial incentive to supply illicit drugs is a promise of riches of which Midas could but dream and it is linked to a market that will do just about anything to get the product. 

52.
Drug dealing is one of those uncommon crimes where the only parties involved in it - the dealer and the user - share an insistent desire for the crime to take place. The resistance that, for example, a householder will mount to prevent her home being burgled  - resistance in such forms as locks and burglar alarms - is not there in the case of drug dealing. 

53.
As the paper recognises, the interface between the profit motivated dealer and the user is not linear but rather occupies a wide borderland with many users dealing to users. This distribution arrangement limits the exposure of the profit motivated dealer at probably the most vulnerable point of the distribution system and places the marketing of drugs into the hands of a set of marketeers - the users - who, if anything, are even more highly motivated than the profit seeker. The reason for the user's motivation to deal lies in the high cost of maintaining a habit. On the figures given in the table of street level sale comparisons on p. 259, a heroin user existing on just one fix per day needs to raise at least $350 per week to support that habit. In the likely scenario of more than one dose a day, this amount could easily be doubled.

54.
The scenario of users selling to others is similar to pyramid schemes. Outside cash has to be brought into the system at some point to finance it. If this does not come from the independent means of the user, from property crime or prostitution, the "outside cash" will come from non-dependent users who decide to take some this week
 or, most alarming of all, from recruits among friends and associates. Like pyramid schemes there is thus a strong motivation to expand the financial base. In more senses that one, the potency of this system of direct marketing is enormous. 

55.
Now this whole scheme is acknowledged explicitly or implicitly in the paper. In drawing a distinction between the dealer motivated by profit and the user dealer the paper states:

"Many habitual drug users sell or share supplies of small quantities of controlled drugs to sustain their own needs."
 

The opinion that "most habitual users could be expected to deal in drugs, if only in a small way, to support their own use" is described as one "amply supported by empirical research."
 

56.
Similar observations pointing to the fact of wide spread dealing by users is made in discussing children:

"A significant proportion of those who supply minors will be friends and associates of similar age, who are not engaged in commercial trafficking"

and 

"Research in Australia and elsewhere consistently shows that young people are usually introduced to drug use by their peers and contemporaries - their friends and associates."
 

57.
The efficiency of the distribution system is shown by the estimated growth in heroin users. According to a recently released study the number of heroin users increased from 150,000 in 1988-89 to 250,000 in 1995-96.

58.
This distribution system has particularly harmful consequences. It not only encourages new recruits but encourages users of one drug to graduate to more potent ones or to engage in the particularly perilous activity of poly-drug use. That it is likely is acknowledged by the paper:

"Research suggests that there has been a 'change in recent years in many Australian [illicit drug] markets away from dealers specialising in a particular drug towards a more comprehensive "supermarket" approach'".
 

59.
The paper makes these observations about drug distribution without apparent regard to the broader conclusions that should be drawn from them. The paper makes the statements for limited purposes: to confine the scope of the proposed model code to those (including users) dealing in larger amounts, in shaping the regime to apply to children and in providing for aggregation of different drugs etc covered by s. 65.3. As with references in other contexts to the realities of drug dealing and use, the paper avoids consideration of those facts in the context of whether the proposed model code will advance any of the immediate and fundamental objectives that drug laws should have. 

60.
The approach adopted in the paper seems based more on blind hope than any rational expectation. There is a telling admission in the course of a discussion of whether levels of illicit drugs should be measured by reference to their pure quantities or total weight: 

An ". . . imponderable is whether the illicit market is at all responsive to changes in the methods of assessing liability to criminal punishment."

61.
The clear implication from the paper is that as the model code is unlikely to stem supply from source through a network of profit motivated dealers,
 it will be even less likely to stem distribution within the user fraternity. This is also indicated or suggested by:

(a)
research cited above of Weatherburn and Lind of the absence of effect on supply of drug seizures;
 and 

(b)
policing practices (consistent with harm reduction and with the tendency of the proposed code itself) that reduce the level of police intervention in drug dealings and use by users.

62.
When it comes to dealings in that "extensive borderland" involving users and which in a large measure would be covered by the proposed code, Families and Friends for Drug Law Reform believes that the paper is plain wrong in its assessment that "the profit motive drives the market".
 At that level it is demand that is the overwhelming driver of the market and any legislative scheme that fails to respond effectively to that fact is doomed to futility. 

D. Is the model penal code likely to encourage those who are taking addictive drugs to give up doing so?

63.
The immediate objective of encouragement of users to give up taking addictive drugs does not appear at first glance a relevant consideration of legislation on serious drug offences. The proposed model code would leave to "health and regulatory legislation" the "legislative measures directed to the control of use and minimisation of harm to users".
 The model code should not, however, wash its hands of encouragement of users to give up addictive drugs. This is all the more so because of the wide scope we have already examined for application of the proposed code to users. 

64.
The paper makes only passing reference to encouragement of users to give up. The objective is implicit in the general comment already cited that " . . . it is a justifiable goal of government policy to deter or moderate the use of illicit recreational drugs" and that "The criminal law has an obvious role to play in any rational ensemble of measures designed to ensure those outcomes".
 Families and Friends for Drug Law Reform believes that it is a fundamental fault of the paper that it does not examine how the proposed code of serious drug offences will encourage users to give up beyond the application of a generalised theory of deterrence. 

65.
The paper quotes a finding of Weatherburn and Lind in New South Wales on the reasons for users turning to methadone treatment: 

". . . that 30% of heroin users entering methadone treatment cited 'trouble with the police' as reason for seeking treatment suggests that street level enforcement activity may exert some effect on the demand for heroin."
 

The same researchers also point out that there was no perceived relationship in the time-scale that they examined between police activity and the decision of users to seek treatment. The researchers concluded that: 

"Much higher street level enforcement activity may be necessary to prompt users to seek treatment."

66.
Families and Friends for Drug Law Reform is grateful that the Model Criminal Code Officers' Committee has turned its face against advocating such a move for to use coercion to motivate users to cease their use would infringe the third and fundamental objective of drug law and policy that measures should promote the life, and well being of the community, including those taking addictive drugs. The paper phrases this idea in its assertion, with which Families and Friends for Drug Law Reform wholeheartedly agrees, that the "requirements of humanity" should prevail over "the logic of pure deterrence": 

"The greater the risks the greater the deterrent effect, both on those who are habitual users and those who might otherwise be tempted by the lifestyle. Mark Moore, a leading American authority on drug law policy, refers to the 'effective cost' of heroin use - the effective cost of use is an amalgam of all those factors which make the life of the habitual user dangerous, arduous, frightening and expensive. To the extent to which criminal law prohibitions have as their object an increase in the effective cost of heroin use, they counter the requirements of humanity with the logic of pure deterrence."

67.
The fact remains, though, that having dismissed a non-credible strategy of deterrence of use if not of dealing at the level of users the Committee seems also to have abandoned logic: it does not even try to place its proposals into the context of "a rational ensemble of measures" having a likelihood of encouraging users to give up their use. In purportedly following the scheme of separate legislation on health and regulatory matters on the one hand and serious drug offences on the other recommended by the Williams Royal Commission the paper simply assumes that to be the case. As is shown below, that assumption is unjustified. 

E. Is the model penal code likely to promote the life, health and well being of the community, including those taking addictive drugs?

68.
The paper makes an admission of extraordinary significance that much of the risk associated with drug use flows not from the inherent qualities of the drug but from the application of the criminal law:

"Risks are inherent, of course, in habitual use of most, if not all recreational drugs. But criminal prohibitions amplify those risks. They amplify, for example, the risk of death from overdose."

69.
As pointed out in the introduction to this critique,
 this is precisely the conclusion that Families and Friends for Drug Law Reform have come to as a result of bitter past experience. The paper even catalogues those risks in lucid terms that we can do little to add to:

"In the years since the 1980 Williams Royal Commission, it has become increasingly apparent that significant elements in the harm which results from habitual use of illicit drugs are a consequence of criminal prohibition and their effects on the lives of users. Quite apart from the risks of arrest and punishment there are risks to health or life in consuming illicit drugs of unknown concentration and uncertain composition. The circumstances in which illicit drugs are consumed and the widespread practice of multiple drug use add to those risks. Medical intervention in emergencies resulting from adverse drug reactions may be delayed or denied because associates fear the criminal consequences of exposing their own involvement. The illicit consumer's expenditure of money, time and effort on securing supplies may lead to the neglect of other necessities and will often impose substantial costs on the community, and the user, if the purchase of supplies is funded from property crime. Further social costs result from the stigmatisation of habitual users as criminals and their alienation from patterns of conformity in employment, social and family life."

70.
We could add to the catalogue of criminal law caused harms the alienation that often occurs between the user and his or her family or other potential support and the dangers of exposure of users to a criminal milieu. This is particularly tragic in the case of children who, judging by press reports, are being engaged more and more in drug dealing by principals wishing to distance themselves as far as possible for transactions with users where they are most vulnerable.
 In extreme cases children can be murdered. There have been recent reports from social workers in Victoria of those occurring. According to one report “at least 50 young people a year in Melbourne area died from apparent heroin overdoses that were undetected homicides”.
 On their face these allegations have credibility. Families and Friends for Drug Law Reform is aware of bereaved parents in other States who suspect foul play of this nature.

71.
In recognition of the harm that the application of criminal law can cause the paper commendably adopts harm minimisation as one of its guiding principles:

"Primary objectives of drug legislation [should] include the minimisation or moderation of the harms suffered by users in consequence of their use of dangerous drugs."

72.
What practical effect does the application of this principle have on the shape of the proposed code? While at first glance the effect is considerable, Families and Friends for Drug Law Reform believe that in substance the code would do little if anything to reduce the harms. 

73.
Regard is had to the principle notably in marking out the scope of the code - its coverage of "serious drug offences" and exclusion of offences relating to use and possession. The paper gives a lot of attention to this exercise. On the other hand, from the point of view of a user this effort is likely to have little practical significance. Use and possession will still be subject to criminal and quasi-criminal sanctions under health and regulatory legislation. The user will thus still be exposed to all the coercive and intimidatory procedures that go with the application of criminal (or quasi-criminal) law - procedures such as threatening prosecution in return for information against others who may have committed a serious drug offence. 

74.
Furthermore, users will also be caught up in that wide range of activities involving users that are at the lower end of the range of serious drug offences defined by the proposed code. Here concern for harm minimisation is subservient to the perceived needs of law enforcement and other objectives of the code. The paper recognises a wide overlap for the reason that if the minimum quantities for trafficking offences under the code are set too high the profit motivated dealer will take advantage of this to camouflage his or her activities.
  

1. The code and the reality of criminal law enforcement practice

75.
The scope for users becoming caught up in procedures under the criminal law will thus be little if at all changed with the implementation of legislation based on a serious drug offences code.  The Penington Report found that "the vast proportion of drug charges heard relates to possession and use of a drugs of dependence, rather than trafficking or cultivation offences."
 The more recent 1995-96 report of the Australian Bureau of Criminal Intelligence confirms this to be the case. 73,800 or 75% of the 98,794 charges in that year for drug offences were use type offences.
 This state of affairs would be unaffected by a serious drug offences code. 

76.
The user dealer would be subject to police investigation for offences under a serious drug offences code. These actors at the marketing frontier of the drug trade are the most likely targets for police action because it is here that the trade is most obvious. The report of the Australian Bureau of Criminal Intelligence unfortunately does not give an overall breakdown of seizures by quantity but in all probability the 24,994 charges for drug provider offences in 1995-96
 were for small amounts with many of the offences for amounts extending into the trafficking quantities identified in the proposed model penal code.
 

77.
Yet another indication that the proposed serious offences code will do little if anything to reduce law induced harm to young drug users is the fact that by far the highest number of arrests for heroin related offences in 1995-96 were in the 15-19 and 20-24 age groups with there being only slightly more arrests in the older of those two age groups.
 These figures are consistent with anecdotal evidence of substantial and growing involvement of children in drug trafficking.
 

78.
All these crime statistics do not, of course, take into account the police attention that users attract for committing property offences or prostituting themselves rather than trafficking in order to obtain the wherewithal to support their habit.

79.
This sketch of criminal law enforcement activity in the drug field is given simply to illustrate the point that the serious drug offences code is likely to have little if any positive impact on reducing the harm caused to drug users by the application of the criminal law. The riposte might be made that it is up to the "health and regulatory legislation" to do something about this. In that case the paper should acknowledge that to be the case. In its present form it purports to be carefully framed to reduced law induced harm to drug users. While it gives this impression, the paper leaves itself open to the charge of hypocrisy. 

2. Where the code is ostensibly shaped to serve law enforcement ends 

80.
If the paper pays but lip service to the principle it espouse of harm minimisation, it does at least frankly acknowledge its pursuit of other objectives that may be inconsistent with harm minimisation. It is acknowledged in places throughout the paper that provisions are formulated so as to facilitate law enforcement. Without this objective being clearly in support of measures that further the objectives appropriate for drug legislation, there is the danger that law enforcement - a means to an end - becomes the end in itself. Provisions on aggregation of quantities of illicit drugs to constitute more serious offences and choice of whether to define a trafficable quantity by reference to its diluted weight or pure amount are just two examples of the code being shaped to serve law enforcement ends.

81.
The section in the code on aggregation (s. 65.2) is formulated to assist law enforcement rather than out of any concern for the welfare of users. 

"In practice, detection of individuals who deal more than once during the aggregation period is likely to involve undercover police operations directed against dealers at the lower end of the illicit market. Generally speaking, dealers in larger quantities will be arrested rather than allowed to continue and commit a second or third offence. The aggregation provision will allow police to target particular individuals for intensive buy and bust investigations. It may indeed be claimed as a virtue of the provision that it will encourage reliance on this technique."

82.
In the determination of trafficable quantity the welfare of the user defers to the convenience of law enforcement. To take heroin as an example, the paper opts for total weight rather than pure quantity.
 This is so in spite of acknowledging a harm minimisation argument in favour of determination by pure quantity.

"When liability is measured by total quantities, drug legislation provides an incentive to traffickers to deal in smaller, pure quantities rather than run the risk of more severe punishments by cutting the sample with an innocuous substance and increasing the total weight of the sample. . . . 

"There is a risk . . . that the casualty rate will rise, if the law provides an incentive to street dealers to sell pure rather than dilute their stocks. It is possible that the death rate from illicit heroin use is related to the consumption of relatively undiluted heroin or to sudden variations in the purity of street heroin. If so, incentives to deal in pure quantities may increase the risk of physical harm or death from heroin consumption."

83.
The arguments that countered this are principally ones of prosecution convenience
 and, indeed, for larger quantities than trafficable quantities - quantities of little likely relevance to users - it is proposed that the prosecution have a discretion to rely on a diluted weight or equivalent pure quantity.

84.
The paper discounts the harm minimisation argument by two arguments:

(a)
in the first place " . . . it is far from certain that the quantity of pure heroin consumed or variations in purity of street samples are a significant factor in so-called 'overdose' death"; and

(b)
a "second imponderable [is] whether the illicit market is at all responsive to changes in the methods of assessing liability to criminal punishment."

85.
The second "imponderable", which has been quoted earlier,
 is incredible because, if correct, it destroys any vestige of an empirical justification for the proposed criminal code. 

86.
The first argument relates to the absence of scientific proof of the precise cause of death. Apparently there have been no comprehensive studies in this difficult to research area on the precise causes of "overdose" deaths associated with heroin usage and thus there is no "proof" that purity level and variations of heroin "caused" deaths. Popular and even much professional opinion certainly regard purity and variation to be major factors. 

87.
Whether the cause of death is the heroin itself or whether it is because of other factors such as heroin adulterated with quinine as some have postulated or the ingestion of heroin with alcohol, barbiturates or some other substance, the fact remains that a growing number of deaths are associated with heroin usage and of heroin of high purity or variable grades. Moreover, erratic consumption patterns often flow from the chaotic lifestyle of users to which the criminal law contributes so much. An experienced medical practitioner in the area of drugs addiction has described the situation to us in the following terms:

"Basic principles teach us that it is the heroin which kills, and if the user does not know what strength the drug is, then overdose is bound to be more likely.  Death does not occur from some 'magic' potentiated combination or 'syndrome X'.  There are extremely few deaths from cannabis, ecstasy, speed or pills . . . but these 'distractions', especially in combination with alcohol, can certainly lead to fatal heroin overdose through a number of projected means.  

"Those who would argue that six deaths in the one day out of the blue are not due to a sudden appearance of strong heroin must have rocks in their heads.  Any other explanation is fanciful.  Epidemic dropsy?"  

88.
Police medical experts seem also to have no doubt about dangers of variations of heroin purity:

"Victoria Police senior medical officer Dr. Edward Ogden said there was a level of heroin dose at which the user simply stopped breathing. As you use it more, and become more tolerant to it, the gap between the dose that makes you feel good and the dose that makes you stop breathing gets smaller,' he said. 'That's where the problem of purity comes up. If you know that every time you bought it you were buying pharmaceutical grade heroin of known purity, you would be fairly safe if you used it sensibly. But the problem with street heroin is you never know the purity level, and it is a fact that a lot of it in recent months has been of very high grade. Such heroin can directly suppress the breathing centre of the brain and you stop breathing."

III. Inappropriateness of proceeding on the basis of recommendations of the Williams Royal Commission

89.
This critique taxes the discussion paper of the Model Criminal Code Officers' Committee with failing to apply rational conclusions from the many references it does make to empirical studies about drug trafficking and the effect of the existing system on users and from its purported application to its work of the principle of "minimisation or moderation of the harms suffered by users in consequence of their use of dangerous drugs."
 The likely response to this charge is that the paper does not purport to be a broad ranging examination of what Australia's drug laws should be. It defines its task as developing a code that seeks to rectify defects in the existing laws on "only the most serious offences." "The current law," states the paper in the preface, "is often illogical and unfair and it varies markedly between jurisdictions"
 In addressing these limited issues the paper is simply implementing the recommendations of the Williams Royal Commission which did made a comprehensive study of Australian drug policies and laws. "The Committee has . . . reviewed the findings of the Williams Royal Commission and agrees with the general approach proposed by Mr Justice Williams."
 

90.
Families and Friends for Drug Law Reform find it extraordinary that this Royal Commission should be used as a basis for action 17 years after it reported. Circumstances now are very different to what they were in the late 1970s when the Royal Commission was sitting. Some of the differences - including greater knowledge about drugs and the efficacy of the criminal law in dealing with the problem - are even referred to in the paper. Quite apart from these broader considerations a review of the Royal Commission's report shows that its recommendation about the development of a uniform law on serious drug offences is conditional and the conditions for doing so now are not satisfied. In short refuge should not be taken in an appeal to higher authority in the form of the Williams Royal Commission as a justification for the development of the serious drug offences code.  

The Williams report acknowledged that the goal of a drug free society was unrealisable

91.
In recommending the application of the criminal law as the keystone of Australia's response to the drug problem, the Williams Royal Commission was in a small minority of among the 25 or so official enquires into aspects of illicit drugs that have reported since 1971.
 Even so, the Royal Commission cannot be taken as supporting any ideological belief that ridding society of illicit drugs was an attainable goal and that the criminal law was the essential vehicle by which this should be done. The Royal Commission reported that:

"What it has seen and heard has convinced the Commission that the elimination of drug abuse in Australian society is an unattainable goal. At best, society can hope merely to contain the problem."

92.
The Royal Commission based its recommendations very much on its assessment of what was likely to be effective in reducing the harm caused by drugs. 

A. Questionable premises of the Williams Royal Commission 

93.
The Williams Royal Commission made a comprehensive set of recommendations that were based on at least two questionable assumptions. The first goes to the root cause of drug taking. The Royal Commission saw this as caused by a failure in the home. A second assumption was that the lack of success to that point of criminal law enforcement measures was attributable to a lack of co-ordination and efficiency. If, however, greater efficiency did not produce satisfactory results, the Royal Commission was firm in its advice that the criminal law approach should be reviewed. 

1. Drug use caused by a failure in the home

94.
The core assessment that the Williams Royal Commission made was that illicit drug use was attributable to failure in the home and that it was appropriate and possible for the community at large to take measures to make up for this failure. From this perspective the criminal law, by means of a Drugs of Dependence Act was to serve as the means by which the state would act in loco parentis to correct the social evil of illicit drugs. 

"At the level of users and street pedlars, the main law enforcement effort should be directed at identifying users and their associates and bringing them into the treatment net."

95.
A Drug Trafficking Act would complement this paternal goal by dealing with the unauthorised manufacture and sale of drugs. 

96.
These extremely dated and very questionable assumptions are stated explicitly in the Royal Commission's report.

"Australian parents should know that young people who experiment with drugs almost invariably do so because of some failing in the home. It is often because the parents have not maintained close contact with their children that the children look to 'the drug scene' for excitement, relief from boredom, acceptance by a peer group, or even to gain attention from their parents. Where for one reason or another a child does not receive adequate parental support, the community, whether through neighbours, school teachers, clergymen, youth welfare groups or otherwise, should try to remedy the deficiency. . . . 

"Apart from availability of drugs the greatest contribution to the recent increase in drug abuse among youth has been the lack of education. The Commission uses the word 'education' in its broadest sense and does not regard the universal dissemination of didactic material as a substitute for the positive educative processes of the caring family or community in bringing its youth properly to adulthood."

"The Commission is of the view that many of the problems of drug abuse do emanate from home environment pressures: pressures which, as Mrs Searles says, are often brought about by social pressures on the parents. Very often the result of these pressures is that children do not have made available to them enough of the parents' time. Without love and support from the family, the children will turn elsewhere for enjoyment, attention, and excitement. Too often today this means they turn to the drug scene.

"To say that the parent is in need of education concerning drugs is to indicate again the necessity for community involvement. The school system cannot be expected to accept the responsibility for the parental role. If either or both parents are unable or unwilling to provide the time to prevent the child seeking the company of drug abusers and the support of drugs, the community, for its own protection and benefit, must do so. This may involve a system of neighbour co-operation and support."

"Educators should direct increased efforts towards impressing on parents their responsibilities to their children and to the community in influencing young people to adopt healthy attitudes towards drug use. At the same time due acknowledgment and support should be given to stable families which contribute so much to minimising drug abuse and other social problems."

97.
To be fair to the Royal Commission the first point to note is that very little if anything of its recommendations for a community response to combat home failings has been put into effect. The response of the criminal law which bails users to detoxification and rehabilitation centres is the only enduring element. 

98.
Having admitted that, Families and Friends for Drug Law Reform absolutely rejects the paternal nineteenth century attitudes that inform these assessments. The bankruptcy of their legitimacy has been shown by the curtain of fear and silence about illicit drugs that has fallen across so many families and which is induced by current laws and policies recommended by the Royal Commission. That curtain has served only to promote alienation and stood in the way of the very "love and support" that was required. In other words, the atmosphere that the criminal sanctions has engendered is the antithesis of the "caring family or community" that the Royal Commission envisaged to be necessary for "bringing its youth properly to adulthood".  

99.
Moreover, families who would have given anything to help their drug dependent children have suffered the agony of watching powerless for want of viable treatment options. Families and Friends for Drug Law Reform could provide many case studies of just what users, their families and friends have gone through but will rest content with quoting the following passage from the Penington inquiry (the Victorian Premier's Drug Advisory Council):

"Council heard many distressing stories from parents of drug users. These people were consistently seeking compassion and support and none sought controls or penalties. Many sought assistance for themselves and spoke of the inconsistent advice they received from a range of sources. Some of this advice suggested they 'reject' their child, which they found unacceptable. These parents told stories describing their role in supporting their children that suggested they experienced considerable fear, anger, distress and a sense of impotence. These parents came from all strata of the community."

2. Potential for greater efficiency in criminal enforcement

100.
Even in the late 1970s there was substantial doubt that the application of the criminal was effective in reducing the burgeoning drug problem. The Royal Commission was conscious of these views and in recommending the continuation of what it termed "the existing 'criminal/medical' model" made clear that it did so only on the basis that there was substantial scope for greater efficiency: 

"The Commission has concluded that the only sensible approach for Australia to adopt is to maintain the existing 'criminal/medical' model of dealing with illegal drug abuse. Critics of this model say that the criminal approach has failed in spite of the public monies spent on police and the court system. The Commission believes that there has been a large degree of inefficiency in law enforcement operations to date and that a much better result can be obtained if Australia mobilises its resources and adopts a truly national policy against illegal drugs. Law enforcement efforts should be directed to the harassment of organised groups by the seizure of drugs and convicting those involved."

a) Recommendation ignored that that continuation and development of drug strategy should be based on continuing evaluation of efficacy

101.
This recommendation in favour of continued perseverance with criminal enforcement of drug laws was linked to other recommendations of the Royal Commission. Most notably it was linked to continuing assessment of the efficacy of the overall drug strategy on the basis of information that the Royal Commission recommended should the gathered. Indeed one of the enduring benefits of the Royal Commission is that with reports like those of the Australian Bureau of Criminal Intelligence and studies commissioned under the auspices of the National Drug Strategy we are now far better informed about the extent, causes and effects of the drug problem and the likely efficacy of counter measures than the Royal Commission was in 1980. 

102.
Aware that it was making recommendations without the benefit of hard facts, the Williams Royal Commission made it a point to recommend that after 10 years a further Royal Commission should "review the success of the overall national strategy" and that it "should be asked to propose Australia's policy for the next decade upon drugs of dependence of all kinds."
 The Williams Royal Commission was explicit that this review should examine the effectiveness of the criminal law enforcement model that it recommended:

"The Commission is of the opinion that it is essential to the implementation of its proposed national strategy on drug abuse that the network of Drug Information Centres be set up. They will be able to monitor the cost of drug abuse, the cost of law enforcement, the cost of treatment and so on. The result of their work will be to demonstrate whether drug abuse is a victimless crime, whether the prevailing crime/medical approach to drug abuse is too expensive, whether money spent in education appears to be achieving results, and so on. They should provide reliable information on the comparative benefits of different treatment programs and permit a review of the effectiveness of law enforcement performance in terms of the powers it has been given. Their work will be of inestimable value in a review, after a decade, of a number of social and legal problems connected with drugs. For example, should cannabis use be permitted? A strategy whose worth is not being constantly measured cannot, after a lapse of some years, be accurately evaluated."

103.
The Model Criminal Code Officers' Committee is acting contrary to the Williams Royal Commission in proposing now, in 1997, without a comprehensive evaluation, implementation of a model penal code on serious drug offences akin to the uniform Drug Trafficking Act recommended by the Williams Royal Commission. At the very least no justification for developing the code can validly be laid at the feet of that Commission as the discussion paper purports to do.
 

B. Developments since the report throw doubts on the wisdom of following the "medical/legal" model conditionally recommended by the Williams Royal Commission 

104.
The wisdom of the Williams Royal Commission in calling for an evaluation after 10 years of what it termed the "medical/legal" model it recommended is confirmed by developments since 1980. These developments include:

(a)
the lack of evidence of efficacy of the existing system. As discussed above,
 there is no evidence that the continued application of the criminal law has led to a reduction in the supply of drugs to users but rather the reverse. A dramatic change since the Williams Royal Commission identified in the discussion paper itself is that "[t]he trade in illicit drugs has increased dramatically, reaching deep into the Australian population";

(b)
The rise in governmental and other costs to the community in supporting the present system. Access Economics has recently estimated the annual turnover in Australia of illicit drugs to be "up to $7 billion or 1.4% of total Australian spending."
 The tangible and intangible cost of misuse of illicit drugs (but not including drug related crime and social security payments) was estimated to be $1.8 billion in 1995.
 The cost of crime committed by users to support their is likely to be in the region of $1.5, which is the estimated expenditure of those people.

(c)
The growth in corruption;

(d)
The realisation that the application of the criminal law amplifies the harm caused to users; and

(e)
The rise in the number of deaths attributable to illicit drugs.

The last three are discussed further below.

1. Rise in corruption

105.
In 1980 the Williams Royal Commission noted ominously:

"Although exact quantification is not possible, the Commission has no doubt that huge sums flow out of Australia every year to pay for drugs produced overseas. This movement of money has a significant effect on Australia's balance of payments. If the proceeds are brought back into Australia for investment by criminal groups, a significant transfer of Australian resources and assets into the hands of criminals will occur. This will mark the commencement of large scale corruption in the Australian community."

106.
As revealed most recently by the Wood Royal Commission in New South Wales the days of large scale corruption have long since come. 

"Much of the corruption identified in this inquiry was connected to drug law enforcement. The huge sums of cash associated with the drug trade, and the apparent inability of conventional policing to make any impact on the illegal market in narcotics creates cynicism among police working in the field. It also creates an environment in which corrupt conduct flourishes:


•
of the conventional kind, involving protection and bribery;


•
of the kind that involves direct criminal activity, such as theft and supply of drugs; and


•
in the various forms of process corrup-tion . . . ."

107.
The same Royal Commission noted that it was not just coincidental that the New South Wales police corruption was associated with the enforcement of the criminal law on illicit drugs but indeed that it is likely that corruption would flow from that sort of law.

"The police do not make the laws, but they can be left in real difficulties where:


•
they are expected to enforce laws which are, at best, only partially enforceable; and


•
there are contradictory movements within the decriminalisation/regulation spectrum as has occurred with public order offences.

So far as an uncertain or wide discretion is left, or unpopular laws are preserved, a window for abuse and for corrupt practices inevitably opens.

"Thus it is a generally accepted conclusion that police corruption is a likely social cost of the legislative creation and maintenance of victimless crimes. The prohibition of substances and services for which there is significant public demand has been said to place police officers upon an 'invitational edge of corruption'."

108.
There can be little doubt that were such findings before the Williams Royal Commission its recommendations concerning the continued application of the criminal law  would have been very different. 

2. Recognition of harm caused by criminal sanctions

109.
The discussion paper itself acknowledges perhaps one of the two major developments since the Williams Royal Commission that throws doubt on the wisdom of applying the criminal law in its current form: 

"In the years since the 1980 Williams Royal Commission, it has become increasingly apparent that significant elements in the harm which results from habitual use of illicit drugs are a consequence of criminal prohibitions and their effects on the lives of users."

And again that:

"The cost, in resources and human suffering, of measures which depend on severe criminal sanctions against mere use is increasingly apparent and the justifications for continuing to impose those costs have grown increasingly uncertain."

110.
As discussed above,
 there is nothing about the proposal for a model penal code on serious drug offences that promises any significant reduction of the law induced harm that the paper acknowledges flows from the application of the existing criminal laws.

3. Rise in the number of overdose deaths

111.
The rise in overdose deaths to a level that is likely to exceed 700 in Australia this year must be the second major reason why the approaches laid down in the Williams Royal Commission should be reviewed. Figures before that Royal Commission of deaths known to be related to the abuse of narcotics were small: 16 in 1974, 20 in 1975, 58 in 1976 and 64 in 1977.
 Comprehensive figures across Australia were also not available. 

Moreover influential advice from a senior Commonwealth official while arguably still correct as regards the intrinsic qualities of the narcotics, seems to have been misinterpreted as down playing the danger of overdose deaths: 

"There is no proven association of the prolonged controlled use of narcotics with serious harm to health . . . Few, if any, deaths are due to narcotic overdose. Death is usually due to some other complication of the injection.

"The argument is that although it may appear to be overdose of drug, it is probably something else that caused the death . . . It is not an argument against the fact that narcotic users kill themselves. It's only a technical argument about the mode of death."

112.
Quite apart from the fact that "overdose" deaths associated with the use of illicit drugs and heroin in particular have skyrocketed since these comments were made, deaths from "some other complication of the injection" must also be linked to the lack of viable medical treatment and to the application of the existing criminal law. It is also likely that the stressed life style of users to which the criminal regime contributes so much is a significant cause of suicide by overdose among users.
 

IV. Conclusion

113.
The discussion paper on serious drug offences is not, as it suggests, confined to sharpening up the law to catch big time drug dealers. It will cover many of the drug users who, rather than engage in property crime or prostitution to support their habit, are small time dealers in drugs.

114.
The discussion paper does not give effect to the principle that it espouses that the primary objectives of drug legislation should include the minimisation or moderation of the harms suffered by users in consequence of their use of dangerous drugs. It merely excludes from the code use and possession offences and some dealing offences involving particularly small amounts. The proposed code leaves these excluded activities to be dealt with by the existing regime of criminal law.

115.
The paper does not state how the model code will be any more effective than the existing law in reducing access to illicit drugs. The evidence is that it will fail.

116.
The paper does not state how the model code will be any more successful than existing laws in encouraging users, including the many users that it embraces, to give up taking illicit drugs. 

117.
The paper does not state how the model code will promote the life, health and well being of the community, including those taking addictive drugs. The evidence is that the code will not reduce the harm that the paper itself acknowledges is the consequence of the application of the existing criminal law to control illicit drugs.

118.
The 1980 Williams Royal Commission does not, as the paper claims, provide a legitimate rationale for the formulation of a code on serious drug offences.

119.
The assumption of parental fault that the Williams Royal Commission identified to be the root cause of illicit drug use is discredited. 

120.
In any case the Williams Royal Commission called for a comprehensive evaluation after 10 years of the continuation of the "medical/legal" response to drugs that it recommended. In the light of the mountain of evidence about the inefficacy of the existing law, a review should be undertaken before belatedly formulating a uniform code of serious drug offences. 

121.
In short the paper does not even seek to establish a rational case for the code of serious drug offences that it proposes. 

122.
Families and Friends for Drug Law Reform believes that the whole exercise is futile without a clear set of objectives and a rigorous assessment of how the code will achieve those objectives. 

123.
As it stands the paper's frequent references to academic studies on illicit drug use and the illicit drug trade are no more than a set of learned adornments that are applied to the discussion of peripheral issues. The evidence of those studies is not applied to the placement of the code within a rational ensemble of measures designed to make a significant impression on the drug problem. 
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