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of the Road and Community Safety Committee of the Parliament of Victoria into 
DRUG LAW REFORM

Existing drug policy
1.
In our submission we of Families and Friends for Drug Law Reform wish to focus upon the situation of how existing drug policy and the law that implements it treats drug users. We are aware that reform of this much contested area of public policy cannot be taken without an appreciation of the market as a whole that supplies drugs to the consumer. This submission therefore comments upon the production, manufacturing, and wholesale supply of drugs in so far as to understand the retail aspect that impinges upon users and to identify the means by which the personal and societal harms most associated with drugs can best be ameliorated.
Criminal prohibition as the essence of current drug policy

2.
The essence of existing drug policy is to expose drug users to the coercive processes of the criminal law. It is an offence under the law of Victoria to administer a drug to oneself (s. 75 Drugs, Poisons and Controlled Substances Act 1981). In practice, users are rarely if ever prosecuted for that offence. They are much more likely to be prosecuted for possession of small quantities of drugs that they have procured for their own use. Effectively, possession of drugs for personal use is at the heart of existing drug policy. On its face there is an incongruity here. The motivation of drug policy is the promotion of the well-being of individuals and the community, yet the objects of this beneficent motivation are characterised as criminals. In this respect drug laws depart fundamentally from the principle underlying the criminal law that declares illegal, behaviour like stealing and dangerous driving that harm other people. In other words, existing drug laws are an aberration. The very people intended to benefit from them are the ones liable to be prosecuted and punished as criminals.

3.
The only way the existing drug laws can be squeezed into the general paradigm of the criminal law is by regarding the individual drug user as a harmful agent constituting a change to the broader community by virtue of their drug consumption. 
4.
From that perspective the individual drug user appears something of an infectious agent whose behaviour harms the body politic but this health analogy accentuates the aberrational nature of drug laws. We normally expect that the health system will attend to someone who has a medical problem, not the police and other agents of the criminal law. Indeed the aberration is accentuated when one considers that addiction to the criminalised substances is a recognised mental health condition under the DSM V.
The user dealer

5.
Conceptually there is all the world of difference between the individual drug user and the person who supplies him or her with those drugs. One at least, the dealer, has the appearance of a callous person inflicting harm on the apparently "innocent" other wrestling with a dependency. Where undesirable behaviour is involved a powerful human wish is engaged to locate an innocent victim and an evil perpetrator; to frame the situation in stark black and white terms. This motivation is starkly evident in the public and media dialogue surrounding crystal methamphetamine. In, for example, the recent ABC ice wars series the police are portrayed as brave, tenacious defenders of community well-being, sympathetic to the drug users they came across, but sworn foes of the evil dealers who supplied the drugs. 
6.
In real life, though, the line between the dealer and the user is blurred. Drugs are expensive. A drug user with a sufficient income stream can hide his or her habit behind an apparently functional lifestyle. For most dependent drug users, though, the effort to support a habit of several hundred dollars a day is a struggle. Typically an impecunious dependent drug user will rip off families and friends before engaging in property crime. A young woman may sell herself for sex. But the steadiest income stream is likely to be procurable from dealing. Drug users can rationalise that as being the least harmful option and even the most honourable means of raising money. We have heard of dependent users who have confined their dealing to their circle of acquaintances who they know are already into drugs while meticulously eschewing supply to drug using novices.  

7.
But not every drug user dealer is so honourable. Indeed the illicit drug market relies for its prosperity upon the recruitment of fresh drug users. Even so, for the committee to formulate an effective response to the drug problem it is vital to have an accurate appreciation of the user dealer. Addiction to substances is not the only dependency at play. An unhealthy greed for money has a dominant role. Entrepreneurial greed is the dominant motivator of those at the top of the pyramid. Organised crime that controls the drug trade, operates the trade like any other commodity merchant. Those in that position deserve all the condemnation that is heaped on them. At the bottom of the pyramid riches rather than drugs will draw children into the criminal demi world of petty drug crime. Surveys have revealed that drug use often followed some other crime. This can be cited as evidence that criminalisation of drug use does not cause or foster crime but rather that those who may be criminally disposed or inclined are likely to use drugs. Societal factors provide a much more cogent explanation of the connection between drug use and crime. Kids can easily earn trapping of prosperity and status by acting as lookouts and performing other ancillary services for drug dealers. A criminal and dysfunctional peer group can draw young people into the orbit of drugs. The actual drug use follows.
The objectives of current drug policy 

8.
The declaration of conduct as an offence reflects legislative disapprobation of that conduct. The declaration will provide for a penalty to those who engage in conduct in defiance of the declaration. The penalty specified in legislation will reflect the degree of disapprobation. Imprisonment and fines are typical penalties or sanctions, the exact penalty to be applied in any particular case will be up to the maximum penalty provided for in the legislation. The court before which the offender is prosecuted will prescribe it. 

9.
As far as conscientious police and the general community are concerned, the elimination of all illicit substances is the goal of drug laws and the intended consequence of law enforcement effort. It is readily apparent, though, that in spite of that intention and effort, police and politicians fatalistically accept that elimination is not possible. The objective thus contracts to reducing the supply and bringing to book as many suppliers as possible thus extracting revenge for the callous harm that they cause.

10.
The campaign against illicit drugs is just about 100 years old. It is ironic and sad to reflect at this time of remembrance of the centenary of the Great War of the parallels between the stoical attrition of the Western front and the persistent stoicism of law enforcement agents who struggle endlessly to enforce the law of the land while perfectly aware that, Hydra like, the drug dealer decapitated today will reappear tomorrow with more heads. 
11.
The number of drug users and the ready availability of drugs to supply them demonstrate that the deterrent effect of drug laws and drug law enforcement has failed to end the drug trade. What is the evidence that it does at least put a brake on this nefarious trade?
The psychological drivers of illicit drug use 
12.
To state the obvious often overlooked in the analysis of drug policy, drug use is a human behaviour motivated principally by psychological factors. An insight into these factors is provided by the identification in household surveys of the “Motivations/factors that influence decision to use illicit drugs.” (Household Survey 2013 p.68). The Howard government also commissioned important research into the factors leading young people to take drugs. This research revealed that illicit drugs are potentially attractive to a wide range of young people of normal personality types (Blue Moon Research & Planning Pty Ltd (2000)). The following account is drawn from pp. 1-30 of this report and in particular pp. 27-29). There were those who tended to be outward looking and those who tend to be inward looking. Within each group there are some who will be very likely to try drugs - the Thrill seekers in the outward looking group and the reality swappers of the inward lookers who feel the need of the support that  they think drugs will provide them. Considered rejectors (outward lookers) and Cocooned rejectors (inward lookers) are never likely to have any truck with drugs. But there are within the extremes of each of the inward and outward groups (the careful curious and the risk controllers) who may well try drugs. 
[image: image1.emf].
Reality Swappers of the introspective group are not particularly happy or secure in their lives, and they do not feel in control of things. They are inclined to try drugs, to avoid pain, or particularly in the case of stimulants, seek to compensate themselves for their perceived inadequacies – in other words as a form of self medication to compensate for social awkwardness and other perceived shortcoming of their personality. At the other end of the scale among the outward lookers were “thrill seekers” who were prepared to take risks. Comprising 20% of 15-24 year olds, they “. . . enjoyed the excitement of drugs, the ‘buzz’, the sense of risk, the excitement and the belief that drugs were ‘cool’. Their curiosity and pursuit of excitement could tempt them to trial ‘hard’ drugs, despite their awareness of the potential dangers.” Among the less confident inward lookers were “reality swappers” comprising 16% of 15-24 year olds. They “believed that the reality they experience while on drugs was better than the ‘straight’ world. They believed they lacked the self-respect, love and interests that their peers enjoyed. Moreover while they often acknowledged that their problems were increased because of the drugs they took, the only relief they knew was through drug-taking.” The heaviest drug users were likely to come from these two groups. 
13.
The 37% of “thrill seekers” and “reality swappers” “showed a moderate level of use or potential use of illegal drugs”.  In short, among the young population there is a large proportion of personality types with a moderate or high potential risk of using illicit drugs. Those in the household survey citing curiosity as the reason they first used an illicit substance (66%), those wanting to do something exciting (19.2%) and wanting to enhance an experience (13.3%) are probably “Thrill seekers”. Some of the personality qualities such as preparedness to experiment and take risks that predispose young people to use are qualities that are generally admired. It is important that drug policy be informed by what is known that moves people to take up drugs.
Association between increased drug use and the criminalisation of that use.
14.
The evolution of drug policy shows the criminalisation of drug use is strongly correlated with the increase in drug use and the prosperity of the illicit drug market.
15.
Desmond Manderson in his history of Australian drug laws notes that in 1927 Victoria acted to control cannabis in the Poisons Act of that year, when non-medical use "was virtually unheard of" (Manderson p. 72). Cannabis has since grown to become the most widely used illicit drug in Australia and indeed the world, with the latest household survey revealing that over a third of the population aged 12 or older has tried it at least once in their lifetime and near one in 10 have used it in the past 12 months (2013 household survey Figure 7.4 p.81 & Table 5.2 & Table S5.5 (Aust)).
16.
If anything, the rise in heroin use following prohibition was even more dramatic. In 1951 the consumption of heroin in Australia (as an analgesic and additive to patent medicines like cough mixtures) was 5.25 kg per million (Manderson (1993) p.125). By 1999, from conservative estimates published by the National Crime Authority, Australians were consuming about 35kg per million – all of it illegal (NCA 2001 p. 21).
17.
Methamphetamine in its purest crystalline form known as ice was described in a 2004 report of the National drug and alcohol research Centre (NDARC) as "very rare in Australia until several years ago (McKetin & McLaren 2004,p. 7). The first reference to ice in an Australian illicit drug report was in 1996 – 97. At that time this drug of greatest current community concern was all imported from South East Asia (AIDR 1997, 62). According to the latest household survey, the migration is continuing of users from the less potent forms of methamphetamine to ice: “Among meth/amphetamine users, use of powder fell, from 51% to 29%, while the use of ice (or crystal methamphetamine) more than doubled, from 22% in 2010 to 50% in 2013” (2013 p.7). Unlike cannabis and heroin, which were consumed on a small scale before prohibition and subsequently flourished, the birth and growth of crystal methamphetamine availability has taken place entirely in an environment of prohibition.
18.
The following describes some overseas experience of transitions of patterns of drug use under prohibition. Time and again, new and more dangerous forms of drug use have followed the introduction of prohibition. In the 1920s, the crackdown in New York on doctors prescribing heroin was quickly followed by the growth of an illicit drug supply selling to desperate patients turned away by their doctors. A little later, during alcohol prohibition in the United States more concentrated spirits displaced less potent and bulkier beers. 
19.
In Pakistan and hill tribe villages in Indochina, injected heroin rapidly displaced traditional opium smoking (Seccombe 1995).
20.
In Laos in 1971 “Americans pressured the Laotian police into launching a massive crackdown on opium smoking. Since little money was being made available for detoxification centers or outpatient clinics, most of Vientiane's opium smokers were forced to become heroin users” (McCoy p.382).
21.
The association between prohibition and the development of an illicit substance abuse problem is not just coincidental. Prohibition is an essential condition for the development of an illicit drug market. The other essential condition is a market for that supply. Such a market came into being quickly in the New York of the 1920s where people who had developed an opiate dependency from medical treatment could no longer secure heroin from their doctors or, in south and south-east Asia, when opium dens were closed down. A similar situation has developed today in America and probably elsewhere from the prescription of other powerful analgesics like oxycodon. 
22.
A substantial market did not exist for heroin in Australia immediately after 1953 when the Commonwealth prohibited its importation. For one thing, it took some time before States which regulated the sale of poisons and drugs got around to prohibiting its use. In Victoria, for example, obstetricians and others in a number of major hospitals used heroin in case of intractable pain until hospital stocks ran out in the 1970s (Manderson (1993) p. 130). The drug is still widely used in the United Kingdom as an analgesic in cancer cases and also still to a limited extent to treat opiate addiction. A mass illicit drug market arose in Australia only in the 1960s. This development coincided with a big change in social attitudes and the presence during the Vietnam war when "large numbers of young, alienated United States soldiers on rest and recreation leave . . . brought with them, attracted, consumed, sold, and gave away considerable quantities of cannabis and heroin. By any reckoning there was an explosion in the use of these substances and related police activity” (Manderson (1993) p. 144).
Factors contributing to the resilience of the drug trade
23.
We list here the factors that explain why the illicit drug trade is virtually impossible to eliminate. 
Its size
24.
The drug trade is enormous. In 2005 the United Nations Office of Drugs and Crime (UNODC) estimated the retail value of world drug trade at between US$321bn and US$322bn (UNODC 2005 vol. 1, p. 16-17 & 127-28, 130, 143 399). This puts it on a par with the petroleum and arms industries. The Australian Bureau of Statistics has commissioned an attempt to estimate the size of the illegal drug economy in accordance with methods recommended by the OECD. In 2012 the Bureau researchers came up with an estimate of the total value of domestic and imported drug supply in 2010 of $7.574 billion (Gajewski and Cullen 2012b). Using a different approach, the Australian Crime Commission estimated that in 2013 – 14 the costs of serious and organised crime and preventing and responding to it cost $36 billion. $21 billion of this were the serious and organised crime costs and $15 billion were the costs of prevention and response. $4.4 billion was attributed to illicit drugs which was said to take “into account health impacts, money lost to the economy through international payments made for illicit importations, and estimates of the size of the illicit drug markets and lost productivity output of drug users.” 
Its profitability.
25.
The illicit drug trade is strikingly lucrative with profit margins of many hundreds percent. According to the 2013-14 Illicit drug data report a tablet of ecstasy or MDMA sold on the streets of Melbourne for between $15 and $20 (IDDR table 56 p. 222), a street deal of ice (0.1g) $100 (ibid., table 47, p. 223) and a taste cap of heroin (0.1–0.3 gram) $50 (ibid., table 59, p. 225). Some years ago a European expert advised that an Ecstasy tablet cost about 2 cents to manufacture and more recently the Australian Crime Commission has remarked that  “Organised criminals can achieve profit mark-ups of more than 6100 per cent compared with the wholesale cocaine price in Mexico” (ACC 2011). 
5.
Retail direct marketing system
26.
The peer-to-peer direct marketing system at the heart of the retail trade is extraordinarily effective in securing sales and moving product. 
A virtual immunity from significant law enforcement penetration
27.
The trade is virtually immune from any significant level of penetration by law enforcement. What law enforcement agencies have singularly failed to do is to identify what it would take to fatally wound the illicit drug market. The only serious efforts that we are aware of to take this step was in a confidential briefing paper prepared at the instance of the Home Office in 2003 for the British Cabinet. The paper was leaked to The Guardian in 2005. To put a drug dealer out of business requires seizures at a sustained high level that have never been achieved. As the Home Office paper put it:

“A sustained seizure rate of over 60% is required to put a successful trafficker out of business. Anecdotal evidence suggests that seizure rates as high as 80% may be needed in some cases. Sustained successful interventions on this scale have never been achieved."

28.
And it would indeed need to be higher than 80% in the case of cocaine with its 6,100 per cent mark up compared to the wholesale cocaine price in Mexico (ACC 2011).

Figure 1: Seizure rates required to put a major trafficker out of business
[image: image2.emf]
What are particularly riling are, firstly, the tendency of law enforcement management to trumpet law enforcement "successes" as evidence of policy effectiveness in the regular plea for government resources and, secondly, the preparedness of their political masters to swallow this argument uncritically. In doing so, governments are rewarding failure rather than policy success. Even the nuanced Australian Crime Commission engages in this game. In a recent media release its director boasted that the record seizure of a precursor prevented the local manufacture of 4.5 tonnes of methylamphetamine and thus prevented the circulation of: “an estimated 45 million individual street deals, with an estimated value of $3.6 billion” (AMC 2015). In the commercial world of organised crime, losses flowing from law enforcement are regarded as simply a cost of doing business. As an AFP Commissioner observed a month after a 400kg heroin haul with a street value of $400 million, heroin prices had not risen and there did not appear to be shortage of the drug in Australia. Mr Palmer said "it would have been optimistic to have expected the seizure to have impacted in Australia”  Herald Sun (Melbourne), Wed, 25 Nov 1998, p. 22). A lack of responsiveness to law enforcement successes demonstrates that the market demand is fully supplied. The principal concern of suppliers is to ensure that the retail price remains sufficiently high. Here lies the most bitter irony. The interests of both law enforcement and organised crime coincide in seeking to maintain a high price of illicit drugs.
29.
The profit made from drugs is sufficient for those who control the trade to outspend law enforcement or, in the terminology of the Australian Crime Commission, to pay for “enablers such as money laundering, corruption and violence.” The financial resources “includes assets hidden that can be liquidated to fund further criminal activity.”(CoSOCA p. 9)).

The deterrent effect of drug law enforcement is insignificant.
30.
For a deterrent to be effective, detection and punishment must be swift and certain. Based upon consumer and provider arrests reported in the 2013-14 Illicit Drug Data report, there is less than a 2% chance that a drug user will ever be caught. Drug law enforcement thus fails the test of effective deterrence which is that it should be swift and certain.
Figure 2: Consumer arrests as a percentage of illicit drug users
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SOURCE: Consumer & provider arrests from Illicit Drug & IDDR reports 1997-98 to 2013-14.
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 Users of any illicit drug converted 

from percentages in Household 

Surveys using ABS census data    4,093,672   3,218,875   3,049,703   2,790,898   3,229,855   3,473,505 

 Consumer and provider arrests         84,122        76,463        78,280        82,239        84,400        80,182 

 Consumer arrests         60,774        63,766        62,829        66,530        68,776        63,062 

 Percentage of users arrested  1.48% 1.98% 2.06% 2.38% 2.13% 1.82%


The allure of profits more than makes up for the attrition of dealers
31.
There is an endless supply of middle level dealers who are prepared to run the risk of apprehension in return for the high profits. Some years ago I heard that young distributors can make in the region of $30,000 per month. Retail dealers are readily replaced from the ranks of desperate dependent drug users.
The impact that police seek to have on the drug market works to the benefit of drug dealers.
32.
DLE works to raise the price of drugs and thus, it is hoped, put drugs beyond the reach of users but higher prices raise the profit margin of drug suppliers who are better able to invest in measures like corruption that can better hide their tracks; 

Demand for drugs is not very sensitive to price.
33.
The demand for addictive substances by those dependent upon them is relatively insensitive to price and, as polydrug use is common, drug users who cannot raise enough for their drug of choice will readily migrate to whatever else is available on the illicit market.
Attraction of forbidden fruit
34.
The forbidden fruit aspect of illicit drugs is a marketing attraction. As discussed above a principal motivation for young people to try illicit drugs is the challenge. An influential strategy to neutralise the forbidden fruit allure is to depict drug use as boring, thus tarnishing the allure fear and danger of drugs perversely accords them. 
The international dimension
35.
Drug policy is unique in having both a large national and international dimension. Indeed the core multilateral treaty that establishes the international drug regime, encourages parties to criminalise certain drugs. Thus, art. 36(1) of  the Single Convention on Narcotic Drugs, 1961 states among other things that the  “possession, offering, offering for sale, distribution, purchase, sale, delivery on any terms whatsoever, . . . “shall be punishable offences” and art. 3 of the 1988 United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances specifies that “Each Party shall adopt such measures as may be necessary to establish as criminal offences under its domestic law, when committed intentionally  . . . offering for sale, distribution, sale, delivery on any terms whatsoever  . . . “ and “The possession or purchase of any narcotic drug or psychotropic substance . . . .“ 
36.
The range of activities embraced by these conventions covers the wide range of the drug industry from production to wholesale and retail marketing, but the conventions fall short of urging that drug consumption be made an offence. They also include other important qualifications most significantly being the capacity acknowledged in art 5 of the 1961 Convention of parties to allow any of the specified drugs to be used for "medical and scientific purposes."
37.
By virtue of the exception in favour of medical purposes the United Kingdom and a range of other countries permits the prescription of heroin for the treatment of opiate addiction and, in recent days, a number of countries including Australia have availed themselves of the rights to conduct research into the medical uses of cannabis.
38.
These and other qualifications found in the conventions accord state parties a far greater margin of appreciation in their application than is commonly assumed and are far less prescriptive than often is propagated by the International Narcotics Control Board and other United Nations bodies involved in implementation of the international drugs regime.
The Federal dimension
39.
The existence of the international drug treaty regime has implications for the implementation of drug policy within the Australian Federation. The criminal law is not among the legislative heads of power accorded to the Commonwealth in section 51 of the Constitution. Accordingly drug laws have traditionally been a matter of state responsibility. This produces the result that the Commonwealth as the level of government responsible for external affairs and thus for Australian adherence to treaties has effectively the power to determine Australian drug policy whereas it is the states that shoulder the lion's share of the burden in giving effect to and paying for the drug policy in terms of law enforcement and health costs. Until recently the Commonwealth did not seek to legislate drug policy as the external affairs power the Constitution (s. 51(xxix)) entitles it to do. The Howard government changed this with the enactment of the Serious Drug Offences and Other Measures) Act 2005. 
40.
This must take the prize for the most inappropriately named act of Parliament because its reach extends across the field to include personal possession charges against drug users. In addition to applying draconian penalties for dealing in commercial, marketable and trafficable quantities it applies a maximum penalty of one or both of two years imprisonment and $72,000 (400 penalty units @ $180) to anyone for the mere possession of any amount of a controlled substance. It thus replicates existing State and Territory legislation in criminalising possessions of small quantities of drugs for personal use.
41.
In recognition of this overlap, this Commonwealth legislation has a saving for any state law that provides for the diversion of drug users from the criminal justice system. In the words of a note to s.308(1)(3), the saving "allows for drug users to be diverted from the criminal justice system to receive the same education, treatment and support that is available in relation to drug offences under State and Territory laws."
42.
The fact remains though that a drug user who happens to be prosecuted under that section will bear the ignominy of having committed a “serious drug crime” and be subjected to a penalty disproportionately larger than they would ever be subject to under a State or Territory law. We and others suspected that the broadening of Commonwealth law to cover petty drug possession offences was to deter States from adopting reform unacceptable to the Commonwealth and to provide a means by which the Commonwealth could frustrate drug law reform initiatives by States such as Sydney's medically supervised injecting centre.
43.
The Commonwealth also has responsibility for the control of Australia's borders and thus is responsible for protecting Victoria and the rest of the country from the importation of drugs. This is keenly relevant to drugs not produced in Australia such as heroin, cocaine and, at least initially, many new synthetic drugs like ecstasy and crystal methamphetamine before the evolution of an Australian manufacturing capacity.
Prohibition
44.
We have already listed 10?? factors that lead one to expect that a drug policy built upon the criminalisation of drug use will fail to achieve the policy’s objective of eliminating or at least substantially reducing drug use. Does actual experience of the operation of the policy bear out this expectation? At first glance it may seem difficult if not impossible to know whether the trade in a commodity veiled in secrecy because of its illegality is successful or not. Indeed the opaqueness of the drug trade is probably a reason why governments have so long persevered with it. It offends common sense to admit that a prohibition of clearly dangerous substances secured by the processes of the criminal law could be anything other than a sound approach.
45.
This unquestioning approach had been shared by those who established Families and Friends for Drug Law Reform 22 years ago. What made the founders question the given wisdom was the death of their 16-year-old daughter in a drain across the road from the Canberra hospital, of a brother found dead in the living room of their loving family home and of a son who regained consciousness from an overdose in a hospital bed to the sight of police at the end of it demanding to know where he got the drugs he had overdosed on, police who barred his parents from comforting him; the police who interrogated them and their daughter, police who so scared him that he took off by himself on a hurried holiday when, in a lonely motel room, he used alone with no one this time to call an ambulance; police who were only doing their duty. 
46.
No, if there is a bargain that underpins drug policy it is that parents will bring up their kids well, will dine and do other things together as a family. That applied in all of these cases. Mum and dad could not be held responsible for the personalities of their kids, personalities that turned out to fit those profiles of those most prone to try drugs. No, the families didn't fall down but the state certainly failed its part of the bargain which was to ensure that those drugs were not available. At the heart of the motives for establishing Families and Friends for Drug Law Reform all those years ago was a keen sense of injustice, that no policy could be right that endangered rather than protected the family. Grief for needless loss gives birth to resolution and energy that has carried forward to the present day little Families and Friends for Drug Law Reform.
47.
So yes, from the very beginning, Families and Friends harboured grave doubts about the effectiveness of drug policy. With the accumulation of knowledge since, and the strikingly different results of countries that have taken a different approach, Families and Friends sees as vindicated its initial impressions of the unjust ineffectiveness of drug policy. We wish no one to suffer like so many of our members have done including those in Melbourne. We are motivated by a deep-seated wish to secure the changes that would ensure other families do not suffer as so many of ours have done. If suffering alone is inadequate to move politicians to do what is right, it remains for rigorous, rational evidence-based analysis to bring enlightenment. Evidence-based policy is for us not just a platitudinous slogan but the bedrock on which public policy should be built in any society that claims to be just and compassionate. 
Economic indicators
48.
So what insights are there into the secret opaque drug market? The answer is surprisingly a lot. Much is revealed by readily available economic indicators of the state of an illicit drug market. Periodical household and secondary school surveys and surveys of those in police custody allow one to estimate the number of drug users. With knowledge of the average amounts and frequency of consumption it is possible to estimate the amount of product consumed. The drug market is flourishing if users report that drugs are readily available. If law enforcement is reducing the flow users will report a shortage. Of course, other factors such as shortfalls in production or market manipulation might explain a shortage. Similarly if law enforcement is having an impact one would expect the price of drugs to rise. A steady or falling price indicates steady or increasing supply. Law enforcement agencies routinely analyse the purity of seized drugs and the opinion of users is surveyed on the potency of cannabis. An increase in purity at the retail level suggests that dealers are not bothering to mix drugs with cheap cutting agents. Thus, increasingly pure heroin experienced during the 1990s and the substitution of crystalline methamphetamine for less pure powdered speed or waxy base point to a flourishing drug market. The impact of drug law enforcement is also revealing. Law enforcement agencies are inclined to brag of their drug law enforcement success when they make big seizures. The Australian Federal police effectively do this through their drug harm indicator which claims the value of all the drugs they receive as a return on the government's investment in the service. In fact, high levels of seizure are just as much an indicator of failure to control the drug market as is the trapping of a lot of rabbits an indicator of a rabbit problem, of a thriving rabbit population. If drug law enforcement is reducing the supply, the level of seizures will become smaller and smaller as the declining amount of drugs becomes harder and harder to locate.
49.
An even more sophisticated picture of a drug market can be built up by combining these market indicators. These indicators are regularly reported in:

1.
National drug strategy household surveys conducted by the Australian Institute of Health and Welfare most recently in 2013 (AIHW ndshs 2013), 

2.
annual surveys of injecting drug users under the long-running illicit Drug Reporting System (IDRS) for each jurisdiction including Victoria where it is compiled with the benefit of the expertise of the Burnet Institute and similar surveys of a group of regular psychostimulant users as part of the ecstasy and related drugs reporting system (EDRS). The National reports of both IDRS and EDRS is co-ordinated by the National drug and alcohol research Centre (NDARC) of the University of New South Wales.
3.
Annual Illicit Drug Data Reports for which the new Australian Criminal Intelligence Commission (ACIC) has assumed responsibility
50.
The following is a short summary of some significant findings of these surveys. It considers only some of the drugs reported on. 
Any illicit drug
51.
Although the 2013 household survey remarked that “Illicit use of any drug was lowest in New South Wales and Victoria (14.2 % and 14.3% respectively)” (AIHW ndshs 2013, p. 80), the .State and Territory comparisons estimated that 17.6% of the population had used some form of illicit drug in the previous 12 months (AIHW ndshs State data tables 2013, table A7.3). 
Heroin

52.
Price: As shown in the attached chart, from a high point in 2001 when the heroin drought bit, an ounce of heroin in Victoria has been declined by a half while the typical deal of a point has remained fairly much stable. A consequence of a stable retail price and declining wholesale one is a greater profit margin.
Figure 3: Median price in Victoria of Heroin by cap & gram 2000-2016
[image: image5.emf]Heroin median prices of cap & gram 2000-2014

Victoria

300

450

380

310

350

325

250

300

220

250

250

250

300

310

350

300

390

40

50 50

50

50 50

50

50

47.5

50

40

40

50 50

45

50

50

0

100

200

300

400

500

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016

Year

Median price ($)

Median Price ($) per gram

Median Price ($) per cap (0.1g)

Linear (Median Price ($) per

gram)


SOURCE: IDRS Drug trends, Vict. 2014 figure 8, p. 37; IDRS Drug trends, Vict. 2015 table 9, p. 36 & IDRS key findings 2016 table 6 p. 6.
Availability: 97% of those surveyed reported it easy or very easy to obtain (IDRS key findings 2016 table 5 p. 6).
Cannabis
53.
Number of users: Usage within the past 12 months in Victoria declined from almost 18% of the population 14 or older in 1998 to 9.8% in 2004 and has thereafter remained fairly stable. (AIHW ndshs State data tables 2013, table S7.7).
Availabililty: “Cannabis is readily available. “Ninety-three per cent reported that hydroponic cannabis was very easy or easy to obtain and 87% reported no recent changes to availability; 8% reported difficulty” (IDRS Drug trends, Vict. 2015, p. 47). 

Potency: “Hydroponic cannabis potency was reported as high (48%) and medium (42%), with 75% reporting no recent changes to potency” (IDRS Drug trends, Vict. 2015, P. 47).

Price: “The price of cannabis is stable. “In 2015, the median prices for 1.0 gram and 1.0 ounce of hydroponically grown cannabis were consistent with previous years; the price of 0.25 ounce increased by $10 (back to the median price in 2013). Eighty-eight per cent of participants reported no recent price changes” (IDRS Drug trends, Vict. 2015, P. 47).
Crystal methamphetamine (ice)
54.
Usage: “Among meth/amphetamine users, use of powder fell, from 51% to

29%, while the use of ice (or crystal methamphetamine) more than doubled, from 22% in 2010 to 50% in 2013” (AIHW ndshs 2013, p. 7). The national IDRSS survey of injecting drug users detects a continuing marked increase in use of ice
Figure 4: Weekly or more methamphetamine use among the people who inject drugs in the last six months, nationally, 2003 – 2016
[image: image6.emf]
SOURCE: IDRS key findings 2016
Price: The median price per point of crystal decreased from $70/point in 2014 to $50/point in 2015.”  (EDRS Vict 2015:p. 27) thus continuing a substantial fall in price since 2012. Since 2012, the median price of a point of ice has fallen by a half to $50 (EDRS Vict 2015, table 15, p. 32). 

Availability: In 2015, 94% of regular psychostimulant users surveyed reported that ice was “easy” or “very easy” to obtain (EDRS Vict 2015, p. 34).

Loss of control

55.
It is counter intuitive that loss of control is the consequence of prohibition enforced by the criminal law. Common sense would suggest that nothing could be more effective to eliminate or reduce supply than making its possession a punishable offence but that is not the case. There are two extremes available to a government if it wishes to provide for trade in a commodity. If no restrictions are to be put on trade in a commodity leaving manufacture, supply and consumption entirely up to the market, is the obvious choice and the default position of libertarians and advocates of free trade. With this approach there would be no fetter on advertising and other promotion and no restriction on access to the commodity by any members of the society of full competence. It is for individuals to decide what is best for themselves and not a nanny state. The prohibition of drugs is anathema to this perspective. There is no greater presumption of a nanny state than to engage the coercive powers of the state to prescribe what people may or may not consume or ingest in their own bodies. At most where the commodity is dangerous, the state is under an obligation merely to ensure that people are aware of the danger. Even so, in this environment that maximises individual choice and liberty, there may still need to be regulatory intervention of the states to protect those like children who are not fully competent. Leading that qualification aside, the libertarian marketplace supercharged by the power of persuasion might well maximise the harm inherent from consumption of the commodity. Tobacco, before a large raft of restrictions were placed on its marketing, availability and consumption, controlled by wealthy corporations was such a free for all. So minimal control can maximise harm.
The other extreme is prohibition secured by the coercive powers of the state through the processes of the criminal law. As we have seen, here too, control is ceded by the State. A tobacco corporation may not be particularly benign but probably preferable to the cruel mercies of organised crime which control the drug trade.
So in formulating the optimal public policy for drugs one must have regard not just to the intrinsic harm of the drugs but to any possible harms of the policy itself and thus to harms that may magnify those of the drugs or supplement those harms with additional ones.
In terms of its own objectives prohibition is a failure

56.
This submission has already canvassed the failure of prohibition to eliminate or reduce the penetration of drugs. In virtually every country where it has been implemented the prohibition of personal use and possession of drugs has seen a vigorous growth in the availability of the prohibited drugs. The growth in some cases like the United States, Pakistan and south-east Asia coincided with the introduction of prohibition. In others it only started booming when social and other factors such as a change in social attitudes in the 1960s and the presence of United States service personnel in Australia established a domestic market. But when prohibition was harnessed to a domestic demand, the drugs trade set off like a rocket.
Prohibition as a stimulant of the development and marketing of new drugs

57.
Again as this submission has explored, the presence of prohibition and demand is only part of the story. The psychology of drug users and user dealers and the practical limitations facing law enforcement such as the wealth at the disposal of staggeringly wealthy criminals to corrupt and otherwise smooth the way to enable their evil trade, served as additional stimulants of it. One evidence of this is the agility and responsiveness of the market and how it may even expand and diversify products by promoting and offering new product. 

58.
It is instructive to compare the early surveys of drug users (IDRS) and EDRS with the latest ones. The first Victorian IDRS was undertaken in 1997 and the first EDRS or Party Drug Initiative (PDI) as it was initially termed began in 2003. The 2015 surveys depicted a much more complex drug scene. The 2015 survey reported "a significant rebound in the percentage of daily heroin users" compared to 1998 when "heroin continues to be readily available in Melbourne." Cocaine in 1998 was barely detectable (p. 39) whereas in 2015 67% of participants reported a lifetime cocaine use and 9% reported having used that drug in the previous six months (p. 21). In 1998 crystal methamphetamine was unknown. Amphetamines came in and in the form of "speed" (page 33). Whereas by 2015 there had been a switch from speed powder so that "participants most commonly reported recently using crystal methamphetamine or ice (69%). In contrast “ (only a "small number of regular could cocaine users") (p.19). In 2015 cannabis was "ubiquitous" and "among recent users, hydroponically grown cannabis was smoked most" (pp. 9 & 22). A majority of participants in the 2015 EDRS survey commented that "both hydroponic and bush cannabis [was] ‘easy ‘or ‘very easy’ to obtain (page 46). 1998 noted only "a continuing trend towards hydroponic production," (p. 45) Potency was stable. The 1998 survey identified quite a number of other drugs used by participants, most notably benzodiazepines. By 2015 both the IDRS and EDRS surveys reported a significantly larger range of other drugs (EDRS table 2 p. 8), an emerging street market for the antipsychotic medication quetiapine and use of pharmaceutical stimulants (p. 32) and use of NPS and synthetic cannabinoids (IDRS p. 34).
59.
What must be among the most egregious examples of criminal entrepreneurship and nefarious influence was revealed to the Herald Sun in June 2001 by the then Commissioner of the Australian Federal police. This was at the time of the so-called heroin drought when a substantial reduction in heroin supply was accompanied by a surge in import of high potency methamphetamine. The Commissioner revealed that "Asian organised crime gangs had undertaken market research that tells them that these days people are more prepared to pop a pill than inject themselves" (Moor 2001b) and that as a result,  “a business decision by Asian organised crime gangs to switch from heroin production as their major source of income to the making of methamphetamine, or speed, tablets.” The Commissioner stressed that there had been “a conscious” decision “to move the market away from heroin into something that is far easier to put into the marketplace” (Moor 2001a). The general manager, Australian Federal Police National Operations, confirmed the accuracy of this report in evidence he gave on 16 August 2002 to the House of Representatives Family and Community Affairs Committee inquiring into substance abuse in Australian communities (McDevitt 2002, 1,221). There is a continuing debate whether the 2000 – 2001 heroin drought was prompted by law enforcement effort but the decision to swap drug exports to Australia has not been challenged.
Harms

60.
Drug use and the drug trade is associated with many harms. Perhaps the most eloquent catalogue of this is found in the preamble to the 1988 United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances. The dangers of “incalculable gravity” listed there include: 

· rising use, production and trafficking, 

· “the steadily increasing inroads” of drugs into various social groups” including the engagement of children in drug use and the drug trade; a source of finance of organised crime, 

· “the links between illicit traffic and other related organized criminal activities which undermine the legitimate economies and threaten the stability, security and sovereignty of States”; and
· Generation of “large financial profits and wealth enabling transnational criminal organizations to penetrate, contaminate and corrupt the structures of government, legitimate commercial and financial business, and society at all its levels”.
61.
It is irrefutable that grave harms are a consequence of drug use. An overdose of heroin can suppress breathing leading to brain injury and even death. If there is one common characteristic of illicit drugs it is that users can become dependent on or addicted to them and that this condition is recognised by widely recognised diagnostic manuals and in particular International classification of mental health and behavioural disorders of the World Health Organization (ICD 10) and the Diagnostic and statistical manual of mental disorders of the American Psychiatric Association (DSM-5). Ice is notorious for its association with psychoses and paranoia and cannabis is thought to trigger latent schizophrenia and, less controversially, induce lassitude in children disrupting their education and development. While such consequences are well documented the impact of the drugs can vary widely between different people and it is hard to find rational grounds to justify the fact that some substances are declared illegal while others, having serious side-effects like alcohol, are not.
Harm reduction

62.
As the foregoing discussion suggests, not all the harms associated with drug use are inevitable consequences of the consumption of those drugs. Other harms may be avoidable. The world had to confront this possibility with the advent of AIDS in 1981 and of the diagnosis of hepatitis C in 1989. It was quickly apparent that one of the main vectors for these blood borne diseases was unsterile drug injecting practices. Australia was a world leader in facing up to this public health challenge. If drug users could not be dissuaded from continuing to inject by the likelihood of contraction of the then fatal disease, could that risk not be reduced by the provision of sterile syringes. This was the birth of harm minimisation which in the mid-1980s became embodied with bipartisan support in Australian drug policy. The policy was said to rest on three pillars. The first was traditional supply reduction as practised by law enforcement agencies. This was now supplemented by demand reduction and given effect to by increased funding of treatment, education and advertising campaigns. Their third pillar was harm reduction. This was the cutting edge innovation founded on the concept that it was possible to avoid some harms of drug use while still continuing the practice of their consumption. Legalising and permitting and encouraging the previously illegal practice of supplying sterile syringes was the most notable example of harm reduction. Practices like the supply of sterile injecting kits were and remain controversial in some quarters in spite of solid evidence of their effectiveness has seen Australia achieve a prevalence rate of blood-borne diseases far, far lower than in the jurisdictions where the supply of sterile syringes remained illegal. Apart from attempts to challenge the robust evidence of public health benefits of harm reduction measures, opponents argue that it is inherently wrong to imply, as they assert harm reduction does, that drug use is safe, and that this implication encourages drug use. In the view of Families and Friends for Drug Law Reform, an ethical view that places more value on being drug-free than on well-being and even life, is immoral. As our members see it, their deceased children and other loved ones would most probably be alive today if thoroughgoing, evidence-based harm reduction measures had been implemented.
Health

63.
The submission now mentions some of the main health problems associated with drug use. The following relates specifically to injecting drug use.
Figure 5: self reported injection-related health problems among participants in the past month, Victoria, 2008 – 2015
[image: image7.emf]
Source: IDRS Vict 2015, table 8, p. 69.
Blood-borne viruses

64.
To this one needs to add contraction of blood borne viruses.
[image: image8.emf]
65.
In Australia, the high prevalence of hepatitis C infection among injecting drug users is a major public health concern. This is reflected in the following table of infections in Victoria identified in the most recent Australian Needle and Syringe Program Survey (ANSPS). “Compared with the national ANSPS sample, in 2014 HCV [antibody] prevalence was significantly higher among the Victorian ANSPS sample (67% vs. 54%, p < 0.001) . . .  “ (p. 70). In contrast, in 2014, only 13 new cases of HIV infection were notified to the [Victorian Department of Health] in which [injecting drug use] was the likely exposure” (IDRS Vict 2015, p. 69).
Figure 6: Estimated prevalence of Human immunodeficiency virus (HIV) antibody infection and HCV antibody exposure among Victorian participants in the Australian needle and syringe program survey 2007 – 2014

[image: image9.emf]
SOURCE: IDRS Vict 2015, table 10, p.70

Deaths 
66.
At 617 deaths in 2011 there are, in Australia, close on two accidental opioid deaths each day. As the following chart shows, this represents an alarming upturn in opioid related deaths since they plunged to slightly less than one a day after the onset in 2000 of the heroin drought. 
Figure 7: Number of accidental deaths across Australia due to opioids among those aged 15 – 15, 1988-2011
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SOURCE: IDRS 2015 table 75, p. 98.
67.
 “In 2009, there was a total of 86 ‘drug induced’ deaths in which methamphetamine was mentioned among those aged 15 – 54 years. Methamphetamine was determined to be the underlying cause of death in 23% (N=20) of all methamphetamine related deaths in 2008” (IDRS 2013 pp.100-101). [Attribution of death of that stimulant was impeded  because] there was a limited understanding of the role of methamphetamine in causing death and, therefore, mortality data may under-represent cases where methamphetamine contributed to the death, such as premature death related to cerebral vascular pathology (e.g. haemorrhage or thrombosis in the brain)" (IDRS 2013 P. 100). Even so, it is sadly ironic that while the bulk of community and political attention is focused on crystal methamphetamine, far "fewer deaths [have been] attributable to methamphetamine than were attributable to opioids  . . .” (the same).
Mental illness

68.
Mental illness is closely associated with drug use. Common conditions like anxiety and depression are recognised factors for young people to try drugs. Stimulants like crystal methamphetamine can be seen as boosters of confidence and capacity that nerve those struggling through their adolescent years to face the world and its challenges (Mitchell et al. 2001, p. 14). Those who have experimented may soon find that the stresses associated with drug use in fact intensify their mental health condition and motivate them to become even more deeply embedded in the drug scene and ultimately addicted. 60% of the participants in the 2015 Victorian IDRS “ . . .  reported experiencing a mental health problem in the past six months. Among these, the prevalence of depression was 80% and anxiety 58%” (IDRS Vict 2015 p. xxi). The stresses of the processes of the criminal law can thus create a feedback effect.
Figure 8: Injecting drug users who reported mental health problems experienced in the preceding six months, 2016

[image: image11.emf]
SOURCE: IDRS Aust 2015, table 32, p. 24
Crime

69.
Crime associated with the drug trade controls the large range of the industry from manufacture or production, importation of it if manufactured or produced overseas, wholesale and retail distribution. It is highly organised at all these levels and constantly evolving to adapt to changing drug markets and law enforcement effort. At the highest level it may have little or no presence in Australia and be immune from the reach of Australian drug law enforcement. All levels depend for their prosperity on the retail trade remaining prohibited as a crime. For the purpose of this submission we will use the distinction of high level trafficking and street level offending (Green & Purnell 1996). 
High level trafficking

70.
We have seen (para. 24) how prohibition combined with a retail market of addicted consumers is a milch cow for a hugely lucrative criminal industry estimated a decade ago to be worth $322 billion per year worldwide and according to the Bureau of Statistics worth $7.6 billion in Australia. The Australian Crime Commission, applying different methodology estimated that in 2013 – 14 the costs of serious and organised crime and preventing and responding to it cost $36 billion. 
71.
High level crime has long threatened the Australian body politic and social fabric as revealed by a string of royal commissions around 1980 including the Williams Royal commission into drugs, the Royal Commission of Mr Justice Stewart into drug trafficking and the Costigan Royal Commission on the activities of the Federal Ship Painters and Dockers Union. The National Crime Authority was established in 1984 with the cooperation of states as a virtual standing royal commission in accordance with the recommendations of these enquiries. With authority vested in it from the States it was singularly well positioned to investigate high level crime across the federation. 

72.
In one of the most egregious acts of political vandalism, this carefully constructed national anticorruption agency was abolished in 2002 in apparent response to a blunt commentary of its chairman, Mr Gary Crooke, issued in August 2001. The chairman stated that “there is every indication that the reach of organised crime is growing. No field where large sums of money can potentially be made escapes its gaze” (NCA Commentary 2001, p. 13). It referred to illicit drugs as “the most lucrative commodities for organised crime in Australia”. The trade then “centred on heroin, cocaine, cannabis and amphetamine-type substances, including MDMA (ecstasy).” The commentary outlined the suffering and other costs to the community associated with the trade and pointed to evidence, including the greater affordability of narcotics over the years that indicated that the problem was growing rather than shrinking. It concluded “that the illicit drug trade continues to flourish in our country”. Using heroin as an example, the authority estimated that law enforcement was seizing only about 12% of what was being imported. There was, it added, “an observable trend towards increased involvement in drug trafficking and an ongoing preparedness of criminals to meet market demand for different illicit substances” (ibid., pp. 19-22). The 2015 study of the Australian Crime Commission into The Costs of Serious and Organised Crime in Australia indicates that in the intervening years high level crime has spread and intensified its reach.
Street level crime

73.
It is crime at this level that most keenly impinges on the community. The large increase in acquisitive crime affecting the general community seems to have coincided with big increases in drug use. Noted criminologists have observed this in relation to Europe and the same almost certainly applies to Australia where in the last two decades of the past century there were “significant increases . . . particularly for break and enter and motor vehicle theft” (Makkai 1999 p. 109):

“Drug use and the emergence of open scenes were followed by rapidly rising crime rates in Western Europe throughout the 1970s and 1980s. In Switzerland, e.g., burglaries and robberies increased by several hundred percent during that period. International comparisons suggest that the extent of involvement in property crime among addicts on any kind of hard drugs is about 10 times higher than among non-users. Thus, the increasing crime trends over the last 30 years may reasonably be seen as a side-effect of increasing drug use” (Killias, Aebi & Ribeaud 1999).
74.
Drug use is clearly a causal factor of crime when a user is moved to commit a crime when under the influence of the drug or in order to raise the funds required to purchase further supplies of drugs. A survey of the Institute of Criminology has shown that 26% were “‘sick’ for illicit drugs” at the time of the offence (Makkai 1999 p. 109). 
75.
Different drugs have different effects which can manifest themselves in criminal behaviour. It is frequently said that amphetamine-like stimulants lead some users to violence.

76.
There is a close association of illicit drugs with a street level crime like theft and burglary. The association between it and drugs is explained in many ways:

· Users who are moved to commit a crime when under the influence of illicit drugs;

· Users who are moved to commit crime to raise the funds required to purchase further supplies of drugs;

· Those attracted to the distribution of illicit drugs by the money to be made;

· Those motivated to engage in crime because of the intensification of risk factors brought about by illicit drug use within their family and social environment;

· Those with a substance dependency and another co-existing mental health condition whose comorbidity is precipitated or aggravated by use  of illicit drugs or the chaotic and stressful lifestyle that often accompanies an illicit drug dependency.
Victoria has a particularly high level of property crimes

77.
Low level crime in Victoria is concerning. In its latest report, the Victorian Crime Statistics Agency depicts as worrying situation: 

"In the year ending September 2016, there were 543,315 offences recorded by Victoria Police, an increase of 11.6% from 487,017 offences in the previous year. This resulted in an offence rate of 8,975.4 offences per 100,000 people in Victoria, an increase of 9.4% from the year ending September 2015.

Over the past five years, the offence rate per 100,000 people in Victoria has been steadily increasing, with an average annual increase of 5.4%" (CSA 2016a).

78.
The 11.6% overall increase in offences included a 21.5% increase in robbery, a 13% increase in burglary and break and enter and a 17.5% increase in theft (CSA 2016b table 1) - all property offences with close links to dependent drug use. With this rise in property crime, Victoria is bucking the national trend of a puzzling reduction in property crime (Brown 2015). Perhaps the best survey to provide information on current trends in drug use and crime was the drug use monitoring in Australia program (DUMA for short) conducted by the Institute of Criminology. It monitored police detainees at selected sites around the country. Footscray was the sole Victorian site. The monitoring there was unfortunately discontinued in 2009. But the findings of the final report are worth quoting for what they show of the intimate connection between use of certain drugs and crime:
“Of the 333 detainees that provided a urine sample throughout 2009 and 2010, 77 percent tested positive to at least one drug type, which was not notably different when compared with earlier years— although it should be noted that, in 2009, 83 percent of detainees in Footscray tested positive to a drug, which was 11 percentage points higher than the level in 2010 (72%) and is the peak rate of drug use since data has been collected in Footscray. This substantial decline in drug use from 2009 to 2010 may be attributable to a large decline in the use of opiates, by 14 percentage points (67% cf 53%). Despite this substantial decline, opiates (60%) were still the drug most commonly detected throughout 2009 and 2010, followed by heroin (51%), cannabis (44%), benzodiazepines (43%), methadone (27%), buprenorphine (21%) and amphetamines (19%). Only 21 detainees tested positive to cocaine across 2009 and 2010 (6%). Of the 19 percent that tested positive to amphetamines, the majority were confirmed to have used methamphetamine (16%), while no detainee used MDMA (0%) and only 10 detainees tested positive to another amphetamine type substance (3%). Of those who tested positive to an opiate-based substance, 51 percent tested positive to heroin, 27 percent tested positive to methadone, 21 percent tested positive to buprenorphine and three percent tested positive to other opiate-based substances”( Sweeney & Payne 2012, p. 88).
Illicit drug use intensifies the risk factors that crime will occur 

79.
These immediate causal links between illicit drug use and crime, though obviously potent, are probably only the superficial links. The main contribution of illicit drugs to crime seems to lie in the introduction and intensification of risk factors in the life of offenders. This is where families come in. 

80.
It is now widely recognised that why someone commits a crime cannot be adequately explained by the circumstances at the time it was committed. Whether a risk factor like illicit drug use leads to crime is likely to depend on an accumulation of other risk factors and countervailing protective factors throughout the life of a person rather than the existence of one risk factor in isolation. Risk and protective factors feed back into each other. 

81.
Substance abuse is one of many potent risk factors for crime yet it is  particularly influential because of the extent to which it heightens other risk factors. Thus use of an illicit substance by a young person may contribute to poor school performance. Poor school performance may lead to the intensification of substance abuse which could increase the likelihood of dropout from school, the onset of depression and other physical and mental health disorders. 

82.
Substance abuse by people other than by the child can increase the risk factors for that child by degrading the child’s influential family support and wider social environment. Family violence and disharmony, long term parental unemployment, abuse and neglect of children, low birth weight and school failure are among the risk factors that are often associated with parents whose life is out of control because of their illicit drug use. In other words, use of illegal drugs has a big indirect as well as a big direct influence on criminal behaviour. Much of the crime today is the fruit of a crop sown thirteen or more years ago by substance abuse affecting the family and other social environment of children who are now adults in trouble with the criminal law.
Financial costs

83.
The ineffectiveness and indeed counterproductiveness of prohibition also comes at an enormous financial cost to the government, business and the community. This submission has already touched on the astronomically high costs of serious and organised crime as estimated by the Australian Crime Commission. There are health and other law enforcement costs which weigh down state budgets. Families and Friends has long urged that the Federal Treasurer refer drug policy for examination by the Productivity Commission. It is particularly appropriate now with budgets of governments at all levels under such pressure and in the context of the willingness to visit the financial arrangements of the Commonwealth. Families and Friends recommend that the Victorian Government support such a reference and urge other state and territory governments to do so too.

84.
A case for such a reference is attached at Annex A
.
Indirect social impacts 

85.
The harms of prohibition extend into society at large far beyond the immediate health and legal consequences for users and their families. The application of the stressful processes of the criminal law constitutes risk factors that impact on schools mental health, suicides, homelessness, poverty and unemployment. Indeed there is not an intractable costly social problem in Australia that would not be more amendable to resolution as a result of drug law reform. In the words of Garry Cook the chairman of the National Crime Authority who had his organisation abolished from under him:

“The harm inflicted on the Australian community by illicit drugs is substantial. Its impact causes a diminution of the lives of all of us, whether it be directly via actual substance abuse or indirectly through increased costs associated with law enforcement and health care or disruption, grief or anguish to families.”(NCA 2001p. 22).
86.
The harmful impacts on civil society of criminalising young drug users are described in the Annex B.
Extent to which alternative Policies better address the drivers of drug use
87.
The core of our submission is that Victoria should ditch the criminal law as the vehicle on which it relies to control the alluring but admittedly harmful substances not least because their prohibition has become a perverse part of their allure. It is fitting that this committee should take into consideration the question of drug law reform at this time, namely exactly 20 years on from March 1996 when the Premier’s Drug Advisory Council chaired by David Pennington reported to the Victorian government. There was a time when Australia led the world in drug policy. This country was a pioneer when it introduced harm minimisation with its pillar of harm reduction. The general adoption of that policy led to the introduction of measures the common thread of which was ameliorating to a greater or lesser extent the harsh processes of the criminal law. The introduction of sterile syringes saved Australia from the ravages of an AIDS epidemic though not an epidemic of hepatitis C which was only isolated and identified long after it had spread. 

88.
The Pennington enquiry recommended further moderate steps away from the inappropriate criminal processes. Having regard to the fact that effective control regimes are likely "to vary between drugs", it urged among other things the adjustment of legislation to “take into account problems of implementation and enforcement, and their likely effect on consumption levels and patterns of use.” (p. 129).

89.
It recommended that the "use and possession of a small quantity of marijuana should no longer be an offence.” (Recommendation 7.1)

90.
It also considered that the "cultivation of up to 5 cannabis plants per household for personal use should no longer be an offence" (Recommendation 7.2).

91.
It recommended support of a “heroin pilot study and, if appropriate, the subsequent clinical trial of heroin prescribing" (Recommendation 4.9)

92.
It considered that correctional institutions should "replicate" the range, quality and access to support and treatment services that are available in the community (Recommendation 3.4).

93.
These recommendations are yet to be realised, as is the replication in Melbourne of the medically supervised injecting room in Sydney, an initiative that was in the platform of the party that won the Victorian general election of 1999 and subsequent by-elections. 

94.
Other Australian jurisdictions have slightly extended the harm reduction envelope by, for example, introducing an expiation notice system for minor cannabis offences. South Australian led the way there. The change had an impact on young drug users who, prosecuted for possession or use of cannabis, had run a high risk of losing their job and otherwise cruelling their life chances. And against the expectation of the Cassandras, the change did not lead to an increase in cannabis use.

95.
But the baton of reform moved from Australia overseas to countries like Switzerland that, after conducting a meticulously assessed trial of heroin prescription, introduced medically supervised injecting rooms where pharmaceutical heroin was prescribed as part of their national drug policy. The carefully assessed social benefits of the Swiss trial are referred to in Annex A.
96.
The Netherlands which had long applied its broad prosecutorial discretion to avoid prosecuting drug users, conducted its own careful comparison of the relative benefits of heroin prescription and use of methadone. The Dutch confirmed the greater effectiveness of heroin as a pharmacotherapy.

97.
Far-reaching reform in Europe was undertaken by the Portuguese who, weighed down by a severe drug use problem and a raging prevalence of AIDS and other blood-borne diseases, set up a system of persuasion commissions before which police would refer drug users. These commissions, which included medical professionals and social workers, provided a path through which drug users are directed thus bypassing altogether the corrections system. It is interesting that Portugal in the midst of its dire financial circumstances has maintained its innovative reform. An account of it is included as Annex C.
Conclusion

Families and Friends for Drug Law Reform has been in existence since 1995 and continues to strongly believe that treating illicit drug use as a crime is counterproductive not only to the user and family but to society as a whole. The evidence is well described in this submission. Indeed this approach encourages rather than discourages drug use. A fundamental practice is to at least do no harm. We encourage this committee to find a different approach that sees the lives of young people paramount and does all it can to keep them alive so that they have every opportunity to lead a fruitful life.
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		Table 22: Summary of recent(a) illicit use of drugs, people aged 14 years or older, 1993 to 2013 (per cent)																				Population Estimates (source ABS)

		Drug		1993		1995		1998		2001		2004		2007		2010		2013				1993		1995		1998		2001		2004		2007		2010		2013

		Illicit drugs (excluding pharmaceuticals)																				17,634,800		18,004,900		18,607,600		19,274,700		19,932,700		20,827,600		22,031,750		23,125,868

		Cannabis		12.7		13.1		17.9		12.9		11.3		9.1		10.3		10.2

		Ecstasy(a)		1.2		0.9		2.4		2.9		3.4		3.5		3.0		2.5				Estimated number of people using drugs

		Meth/amphetamines(b)		2.0		2.1		3.7		3.4		3.2		2.3		2.1		2.1		Illicit drugs (excluding pharmaceuticals)

		Cocaine		0.5		1.0		1.4		1.3		1.0		1.6		2.1		2.1		Cannabis		2,239,620		2,358,642		3,330,760		2,486,436		2,252,395		1,895,312		2,267,067		2,349,588

		Hallucinogens		1.3		1.9		3.0		1.1		0.7		0.6		1.4		1.3		Ecstasy(a)		211,618		162,044		446,582		558,966		677,712		728,966		654,343		578,147

		Inhalants		0.6		0.4		0.9		0.4		0.4		0.4		0.6		0.8		Meth/amphetamines(b)		352,696		378,103		688,481		655,340		637,846		479,035		451,651		478,705

		Heroin		0.2		0.4		0.8		0.2		0.2		0.2		0.2		0.1#		Cocaine		88,174		180,049		260,506		250,571		199,327		333,242		469,276		485,643

		Ketamine		n.a.		n.a.		n.a.		n.a.		0.3		0.2		0.2		0.3		Hallucinogens		229,252		342,093		558,228		212,022		139,529		124,966		299,632		298,324

		GHB		n.a.		n.a.		n.a.		n.a.		0.1		0.1		0.1		*<0.1#		Inhalants		105,809		72,020		167,468		77,099		79,731		83,310		129,987		180,382

		Synthetic Cannabinoids		n.a.		n.a.		n.a.		n.a.		n.a.		n.a.		n.a.		1.2		Heroin		35,270		72,020		148,861		38,549		39,865		41,655		50,673		- 0

		New and Emerging Psychoactive Substances		n.a.		n.a.		n.a.		n.a.		n.a.		n.a.		n.a.		0.4		Ketamine		- 0		- 0		- 0		- 0		59,798		41,655		52,876		64,752

		Injected drugs		0.5		0.5		0.8		0.6		0.4		0.5		0.4		0.3#		GHB		- 0		- 0		- 0		- 0		19,933		20,828		30,844		- 0

		Any illicit(d) excluding pharmaceuticals		13.7		14.2		19.0		14.2		12.6		10.9		12.0		12.0		Synthetic Cannabinoids		- 0		- 0		- 0		- 0		- 0		- 0		- 0		286,761

		Misuse of pharmaceuticals																		New and Emerging Psychoactive Substances		- 0		- 0		- 0		- 0		- 0		- 0		- 0		94,816

		Pain-killers/analgesics(c)		1.7		3.4		5.2		3.1		3.1		2.5		3.0		3.3		Injected drugs		88,174		90,025		148,861		115,648		79,731		104,138		94,737		- 0

		Tranquillisers		0.9		0.7		3.0		1.1		1.0		1.4		1.5		1.6		Any illicit(d) excluding pharmaceuticals		2,415,968		2,556,696		3,535,444		2,737,007		2,511,520		2,270,208		2,650,420		2,777,417

		Steroids(c)		0.3		0.2		0.2		0.2		—		—		0.1		*0.1		Misuse of pharmaceuticals

		Methadone(e) or Buprenorphine(f)		n.a.		n.a.		0.2		0.1		0.1		0.1		0.2		0.2		Pain-killers/analgesics(c)		299,792		612,167		967,595		597,516		617,914		520,690		669,765		758,528

		Other opiates/opioids(c)		n.a.		n.a.		n.a.		0.3		0.2		0.2		0.4		0.4		Tranquillisers		158,713		126,034		558,228		212,022		199,327		291,586		321,664		370,014

		Misuse of pharmaceuticals(g)		n.a.		4.1		6.3		3.9		3.8		3.7		4.2		4.7#		Steroids(c)		52,904		36,010		37,215		38,549		- 0		- 0		28,641		- 0

		Illicit use of any drug(h)		14.00		16.70		22.00		16.70		15.30		13.40		14.66		15.02		Methadone(e) or Buprenorphine(f)		- 0		- 0		37,215		19,275		19,933		20,828		37,454		41,627

		* Estimate has a relative standard error of 25% to 50% and should be used with caution.																		Other opiates/opioids(c)		- 0		- 0		- 0		57,824		39,865		41,655		96,940		101,754

		# Statistically significant change between 2010 and 2013.																		Misuse of pharmaceuticals(g)		- 0		738,201		1,172,279		751,713		757,443		770,621		918,724		- 0

		(a) Used in the previous 12 months.																		Illicit use of any drug(h)		2,468,872		3,006,818		4,093,672		3,218,875		3,049,703		2,790,898		3,229,855		3,473,505

		(b) Included 'designer drugs' before 2004.

		(c) For non-medical purposes.

		(d) Illicit use of at least 1 of 12 drugs (excluding pharmaceuticals) in the previous 12 months in 2013; the number and type of drug used varied between 1993 and 2013.

		(e) Non-maintenance.

		(f) Did not include buprenorphine before 2007.

		(g) Included barbiturates up until 2007; did not include methadone in 1993 and 1995; did not include other opiates from 1993 and 1998.

		(h) Illicit use of at least 1 of 17 drugs in the previous 12 months in 2013; the number and type of drug used varied between 1993 and 2013.





Consumer and Provider arrests

		All drugs: consumer and providerarrests

		Source: Australian Crime Commission illicit drug data reports

														1997-98		1998-99		1999-2000		2000-01		2001-02		2002-03		2003-04		2004-05		2005-06		2006-07		2007-08		2008-09		2009-10		2010-11		2011-12		2012-13		2013-14		2014-15

		Consumer												60774		65836		66723		63766		58768		59657		62829		62209		63520		66530		63799		67920		68776		69731		76165		63062		92882

		Provider												23348		17688		14601		12697		14457		14753		15451		14613		14756		15709		14407		15330		15624		14125		16337		17120		18513

		Total												84122		83524		81324		76463		73225		74410		78280		76822		78276		82239		78206		83250		84400		83856		92502		80182		111395





Seizures of drugs

		Seizures of drugs (grams)

		Source: Australian Crime Commission illicit drug data reports

		Drug		1997-98		1998-99		1999-2000		2000-01		2001-02		2002-03		2003-04		2004-05		2005-06		2006-07		2007-08		2008-09		2009-10		2010-11		2011-12		2012-13		2013-14

		Amphetamine-type stimulants		182,220		256,978		381,271		801,499		1,837,879		2,023,015		1,371,935		2,276,146		1,296,624		993,141		2,035,849		1,640,235		671,866		1,008,716		1,572,628		6,453,736		4,076,384

		Cannabis		1,599,628		3,340,917		4,365,089		4,563,709		9,800,662		6,145,223		9,396,964		6,922,009		4,482,629		61,509		5,409,254		5,573,018		5,989,879		5,452,461		7,349,253		9,344,013		7,074,091

		Heroin		298,690		724,885		734,716		480,518		483,692		440,337		100,722		194,261		29,533		66,085		68,516		145,587		74,754		1,075,712		388,396		544,480		158,060

		Other opioids		22,243		6,792		5,979		6,786		20,915		98,999		8,805		16,950		5,258		5,618		12,371		41,100		41,487		236,861		26,617		6,147		29,424

		Cocaine		103,162		95,174		839,126		502,642		1,064,157		179,535		119,662		191,835		46,065		634,059		664,678		591,993		394,812		662,009		956,338		1,056,570		317,461

		Steroids		3,102		2,764		6,127		6,664		2,576		5,951		5,734		3,820		5,915		9,558		6,593		3,776		5,580		13,951		33,741		18,886		17,266

		Hallucigens		7,380		16,497		4,865		4,433		7,526		1190+2269		7,191		12,735		2,946		2,713		6,853		1,465		11,751		15,018		23,558		3,675		4,921

		Other		2,041,243		1,112,110		96,364		300,582		806,413		122,873		185,072		4,044,780		622,397		826,363		270,879		5,306,553		661,077		1,593,529		13,451,591		2,200,060		15,685,936

		Total		4,257,668		5,556,117		6,433,537		6,666,833		14,023,820		9,015,933		11,196,085		13,662,536		6,491,367		2,599,046		8,474,993		13,303,727		7,851,206		10,058,257		23,802,122		19,627,567		27,363,543





Seizures of drugs

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0



Total

Total Seizures
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																																																2013-14 IDDR 2013-14 table 39, p. 204

																																														Consumer Arrests		92882

																																														Provider arrests		18513		19.93%





Charts

		1997-98		1997-98

		1998-99		1998-99

		1999-2000		1999-2000

		2000-01		2000-01

		2001-02		2001-02

		2002-03		2002-03

		2003-04		2003-04

		2004-05		2004-05

		2005-06		2005-06

		2006-07		2006-07

		2007-08		2007-08

		2008-09		2008-09

		2009-10		2009-10

		2010-11		2010-11

		2011-12		2011-12

		2012-13		2012-13

		2013-14		2013-14



Consumer

Provider

Year

Number of arrests

Consumer and Provider Arrests

60774

23348

65836

17688

66723

14601

63766

12697

58768

14457

59657

14753

62829

15451

62209

14613

63520

14756

66530

15709

63799

14407

67920

15330

68776

15624

69731

14125

76165

16337

63062

17120

92882

18513



Data extracted

		1993		1993		1993		1993

		1995		1995		1995		1995

		1998		1998		1998		1998

		2001		2001		2001		2001

		2004		2004		2004		2004

		2007		2007		2007		2007

		2010		2010		2010		2010

		2013		2013		2013		2013



Illicit use of any drug(h)

Meth/amphetamines(b)

Cannabis

Ecstasy(a)

Year

Percentage

Household survey of recent  use of selected illicit drugs 
among those aged 14 years or older

14

2

12.7

1.2

16.7

2.1

13.1

0.9

22

3.7

17.9

2.4

16.7

3.4

12.9

2.9

15.3

3.2

11.3

3.4

13.4

2.3

9.1

3.5

14.66

2.05

10.29

2.97

15.02

2.07

10.16

2.5



		1998

		2001

		2004

		2007

		2010

		2013



Percentage of users arrested

Year

Percentage of users

Consumer arrests as a percentage of illicit drug users

0.0148458401

0.0198100274

0.0206016776

0.0238382021

0.0212938381

0.0181551468



		1997-98

		2005-06

		2006-07

		2007-08

		2008-09

		2009-10

		2010-11

		2011-12

		2012-13

		2013-14



Total Drug Seizures

4257668

6491367

2599046

8474993

13303727

7851206

10058257

23802122

19627567

27363543



		1997-98		1997-98		1997-98		1997-98		1997-98		1997-98		1997-98		1997-98

		2005-06		2005-06		2005-06		2005-06		2005-06		2005-06		2005-06		2005-06

		2006-07		2006-07		2006-07		2006-07		2006-07		2006-07		2006-07		2006-07

		2007-08		2007-08		2007-08		2007-08		2007-08		2007-08		2007-08		2007-08

		2008-09		2008-09		2008-09		2008-09		2008-09		2008-09		2008-09		2008-09

		2009-10		2009-10		2009-10		2009-10		2009-10		2009-10		2009-10		2009-10

		2010-11		2010-11		2010-11		2010-11		2010-11		2010-11		2010-11		2010-11

		2011-12		2011-12		2011-12		2011-12		2011-12		2011-12		2011-12		2011-12

		2012-13		2012-13		2012-13		2012-13		2012-13		2012-13		2012-13		2012-13

		2013-14		2013-14		2013-14		2013-14		2013-14		2013-14		2013-14		2013-14



Amphetamine-type stimulants

Cannabis

Heroin

Other opioids

Cocaine

Steroids

Hallucigens

Other

Grams

Drug Seizures

182220

1599628

298690

22243

103162

3102

7380

2041243

1296624

4482629

29533

5258

46065

5915

2946

622397

993141

61509

66085

5618

634059

9558

2713

826363

2035849

5409254

68516

12371

664678

6593

6853

270879

1640235

5573018

145587

41100

591993

3776

1465

5306553

671866

5989879

74754

41487

394812

5580

11751

661077

1008716

5452461

1075712

236861

662009

13951

15018

1593529

1572628

7349253

388396

26617

956338

33741

23558

13451591

6453736

9344013

544480

6147

1056570

18886

3675

2200060

4076384

7074091

158060

29424

317461

17266

4921

15685936



		1998		1998

		2001		2001

		2004		2004

		2007		2007

		2010		2010

		2013		2013



Seizures of drugs

Use of any illicit drug

Illicit drug use

Seizures (grams)

Drug Use and Drug Seizures

4257668

4093672

6666833

3218874.9

11196085

3049703.1

2599046

2790898.4

10058257

3229854.55

19627567

3473505.3736



		Data extracted from other worksheets

		AIHW illict drug use

				1,993		1,995		1998		2001		2004		2007		2010		2013

		Users of any illicit drug converted from percentages in Household Surveys using ABS census data		2,468,872		3,006,818		4,093,672		3,218,875		3,049,703		2,790,898		3,229,855		3,473,505

		Provider arrests

		Consumer and provider arrests						84,122		76,463		78,280		82,239		84,400		80,182

		Consumer arrests						60,774		63,766		62,829		66,530		68,776		63,062

		Percentage of users arrested						1.48%		1.98%		2.06%		2.38%		2.13%		1.82%

		Seizures of drugs

								4257668		6666833		11196085		2599046		10058257		19627567






